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ABSTRACT 
The Consent Scheme is an invention by the government in 1961 to reduce the risks 
associated with the popular, economical presale practice. Thereunder, presales cannot 
proceed without the prior approval from the Director of Lands, which will be issued 
only on satisfying the requirements designed for reduction of the various risks, of 
non-delivery, defective legal titles, delays, and different physical forms. No presales 
have undergone major problems since the Scheme’s introduction, until the incident of 
Villa Pinada in May 2003. The Scheme is thus reviewed to see if it had any problems 
at the time of the incident. The review identifies over-reliance on the AP and the 
solicitor, unfair partial release of purchased land shares from building mortgages, 
inadequate provisions for cost overruns, unfair terms of clauses in ASP, and 
inadequate requirements on information provision as the problems, some being the 
suspected cause of the incident. Though interim improvement measures were 
introduced shortly afterwards, and the increased requirements for approvals do 
address some of the problems, especially on over-reliance of the solicitor, others still 
remain.  
In the dissertation, the background, objectives, scope, operation, in terms of 
application process, requirements to fulfill and consent conditions, are analyzed to 
show how the Scheme has tried to achieve its objectives. Followed is a discussion on 
the incident, and on the inadequacy of the Scheme at that time. Last, but not least, is 
the interim measures imposed shortly afterwards, and their significance. 
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Chapter 1 Introduction 
1.1 Background 
In Hong Kong, buying a property unit is the goal of life for many people. Among the 
choices, there are first-hand and second-hand property units, the first of which can be 
further divided into completed and uncompleted.  
The sale of an uncompleted unit is known as a presale. In fact, the presale practice has 
been the way of purchasing properties for long in Hong Kong. Nowadays, more 
first-hand property units are pre-sold than sold after completion.  
For the practice to be successful, it must have its own advantages. These are in 
economic terms, namely reduction of the cost and the shortening of the investment 
cycle for developers; and reduction of property prices for purchasers. Yet on the other 
side of the coin, there are associating inherent risks in the mechanism as the contracts 
for the properties are entered into before the products actually come into existence. 
These are risks of inferior fittings and finishes, changed facilities, different floor areas 
and layouts, delays and in extreme cases, defective legal title and even non-delivery.  
Given both the economics and the risks, if a balance can be stroke to maximize the 
former while minimizing the latter, presales can be turned into a very good practice. 
1 
This is why the Consent Scheme was imposed and thereafter continuously being 
revised.  
The Scheme was an invention by the government in 1961 after incidents of 
non-delivery1, where developers carried away the purchase money, leaving behind the 
uncompleted pre-sold developments. The Scheme therefore has from its start been 
aiming at ensuring completion of projects put on presales. Meanwhile, witnessing the 
many associated risks, the government has also had in the Scheme the aim to reduce 
such risk, ensuring fairer practices for purchasers taking part in presales.  
To put it in short, the essence of the Scheme is that the consent of the Director of 
Lands has to be obtained before presales of developments on lands where the Scheme 
applies, i.e. lands granted on conditions, or subject to re-development orders, 
Exclusion Orders or other court orders under the Landlord and Tenant (Consolidation) 
Ordinance2. The consent will only be issued with conditions upon submissions 
proving that various requirements designed for ensuring completion and fair practices 
have been satisfied. Presales can then proceed in a way complying with the consent 
conditions.  
Over the 40-plus years, the Scheme has been operating to facilitate presales. No major 
                                                 
1  RH Munro (Chairman). (1962) Report of Working Party on Sub-Divided Buildings, Hong Kong 
 Government 
2  Cap. 7, Laws of Hong Kong 
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problems had occurred. Nevertheless, in May 2003, a case broke out where the 
developer of the pre-sold Villa Pinada was put into receivership after failing to repay 
its building mortgage. The chance of the purchasers getting the property units they 
had purchased under the Consent Scheme was thrown into question. This incident 
raised concerns over the adequacy of the Consent Scheme in protecting purchasers 
participating in presales. 
1.2 Objectives of the Dissertation 
With the outbreak of the Villa Pinada Incident, and the subsequent controversies over 
the adequacy of Consent Scheme, this dissertation aims to review the Consent Scheme, 
looking into 
? how the Scheme arose, with particular reference to the presale practice in Hong 
Kong; 
? what the Scheme is about, with analysis of its objectives, scope, operation 
including the requirements and the consent conditions at the time of the incident, 
which are exactly the same to the present form, except that the latter has 4 more 
interim measures; 
? how the Scheme has tried to achieve its objectives by reducing the various risks 
associated with presales; and 
3 
? what the problems with the Scheme were and still are, with reference to the Villa 
Pinada incident, and interim measures imposed after the incident. 
Suggestions for improvements are however not chosen to be the focus of the 
dissertation. These are only briefly outlined.  
1.3 Methodology 
To achieve the objectives, the author has mainly adopted the methodologies of 
literature review and personal interviews.  
Reports of the media and the government, legislations and legal cases in relation to 
the topic, books and journals in project finance, land law, conveyancing, insolvency 
are all consulted. In order to obtain more information on the Villa Pinada case, a land 
search has also been carried out to reveal a very useful set of document – the 
mortgage deed.  
For the purpose of the analysis into the Scheme’s adequacy, professional opinions 
have been consulted. A representative from each of the two major professions 
involved in the Scheme – solicitors and Authorized Persons, was interviewed. They 
are respectively 
? Mr. David, P.H. Wong. He is a practicing solicitor experienced in the field of 
4 
conveyancing; and 
? Ms. Rona, H.Y. Lung. She is a Project Manager for the developer Henderson 
Properties Limited.  
The author also tried to request for an interview with representatives from the Lands 
Department. However, her request was turned down. Instead, telephone conversation 
and email contacts Mr. S.M. Wu from the Legal Advisory and Conveyancing Office 
(LACO) were also employed to clarify some of the problems the author had in the 
Consent Scheme.  
Since the opinions obtained from the interviews are largely coherent with the general 
views as reported, the author thus chose to concentrate her efforts on analysis with the 
information she already had.   
1.4 Structure 
The dissertation starts with a description of the presale practice in Hong Kong. It is 
this practice with its many risks which calls for the need of the Consent Scheme. The 
advantages advocating for the practice are first discussed, followed by the many risks.  
In Chapter 3, the emergence, objectives and scope of the Consent Scheme, and its 
operation, requirements and conditions at the time of the incident of Villa Pinada, 
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after the many revisions from time to time are outlined with the rationales stated. 
Then in the next chapter, the Scheme as a way to deal with the many risks as 
abovementioned is analysed.  
The Scheme having been examined, the controversial incident of Villa Pinada, with its 
background information, problems for the purchasers, and its consequences, follows 
in Chapter 5. This incident demonstrated the inadequacy of the Scheme at the time of 
its occurrence, which is one of the subjects of Chapter 6. Interim measures imposed 
after the incident, and their significance are also discussed in the chapter. This gives 
an overall view of the Scheme at present, showing the remaining problems.  
The last chapter, Chapter 7, is the conclusion. The summary of the review on the 
Consent Scheme will be given, followed by the recommendations on how to improve 
the Scheme. Lastly, the limitations of the current study will be outlined, with 
recommendations on further study.  
6 
Chapter 2 The Presale Practice 
2.1 Introduction 
Development projects always involve large sums of money1. Like any other projects, 
the money can have a number of sources. It can come from the developers’ own 
reserves, loan facilities with banks or other money lenders2, etc., but each with its own 
amount of interests.  
However, with the particularly large financial needs, and thus high interest costs on 
the capital, developers have come up with ideas to minimize the costs of interests. 
One of the ways is by pre-selling the property units to purchasers before the units are 
actually completed, hence getting a sum of purchase money in advance to finance the 
construction process, and reducing the needs for obtaining finance elsewhere with 
higher interest rates3. This is known as presales.  
To developers, presales provide a good means of finance. To purchasers, pre-sold 
units are often offered at a discounted price4. So the system is quite widely accepted5. 
Yet, there are risks associated with the scheme, namely lowered qualities, delays in 
                                                 
1  Collier, C.A. and Halperin, D.A (1984) Construction Funding: where the money comes, New 
 York: John Wiley & Sons, Inc. 
2  Godfrey, B.R. (1996) Practical Property Development and Finance. London: FT Law & Tax 
3  Legislative Council Discussion Paper on 18 June, 2003. LC Paper No. CB(1)1943/02-03(01) 
4  Id. 
5  According to a survey conducted by Mid-Land Properties Ltd, from 1 Jan to 15 May of 2003, 
 60.9% of the sales and purchase for new flats were presales.  
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delivery, and even failure of completion. In the followings, the background, 
advantages and risks associated with the presales scheme will be discussed.  
2.2 Background of Presales 
Development projects have large financial needs6. First, the sum involved in the 
acquisition of land is usually in the order of hundreds of millions7. Then, there are 
payments for all sorts of consultant fees, for valuers, architects, engineers, surveyors 
and legal advisors, etc. Each of these may be in the order of millions8. Next, the 
construction phrase also attracts a financial need in the order of hundreds of millions9. 
And there are still the needs for marketing, property management, etc before 
successful sales of all units, which may be in millions again.  
With the above, not only are the financial needs large, the interests on obtaining the 
capital for the development projects are also large. The capital can be obtained either 
from the developers’ own financial reserves, the returns of which on alternative uses 
are high; or from loan facilities provided by banks or other money lenders, again with 
high interest rates on the loans. 
                                                 
6  Collier, C.A. and Halperin, D.A., supra note 1 
7  This actually depends on the location, size, development potential of the land. But it is fair to say 
 the order is as stated above on average. 
8  The fees are usually as a percentage of the construction or development costs, say 3-5% 
9  According to an interview with Ms Rona Lung, Project Manager of the Henderson Properties 
 Limited, the construction cost is around 70% of the land acquisition cost.  
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Recognizing the particularly large financial needs and costs of interests, developers 
have come up with ideas for minimizing the costs of interests, to obtain finance from 
other sources with a lower required rate of return.  
In foreign countries like the UK, the arrangement of forward funding has been 
invented and has become fairly prevalent from the 1970s onwards10 . It is an 
arrangement in which a financial institution or fund agrees before the completion or 
even the start of the construction process, to purchase the completed development, 
and at the same time provides the interim finance11. As a purchaser, it requires no 
repayment and thus no literal interests. However, in return for this, the developer has 
to sell the development at a discount, but the rate being lower than the interest rate of 
money lending institutions; also, with its financially strong position, the institution 
may exert some influences over the design, specification, and construction of the 
development12. 
In Hong Kong, a similar special arrangement was invented in the 1950s13. It is the 
presale mechanism under which property units are sold before the actual completion. 
In 1955, a 17-storey building Empire Court (????) was first developed with this 
                                                 
10  Goodchild, R. and Munton, R. (1985) Development and the Landowner: An Analysis of the 
 British Experience. London: G. Allen & Unwin. 
11  Id. 
12  Darlow, C., Radcliffe, G.B., Morley, S. and Boff, J. (1994). Transactions: Property Development 
 Partnerships, Longman: London. 
13  Oriental Daily, Property Post, 3/6/2003, p.6 
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invention by Mr. Fok Ying Tung14. The total investment costed around HK$2,000,000 
at that time; but using the pre-sale mechanism, Mr. Fok managed to pay only for 10% 
of the land price as his investment, with the rest financed by purchase money from 
purchasers15.  
As the purchase monies are the considerations for the completed property units, no 
repayment and no literal interests are charged. Yet, similar to the forward funding case, 
the presale prices have to be set lower than the prices of the completed units to attract 
purchasers to buy the uncompleted ones16. But again, the discount rate is lower than 
the interest rate for borrowing money from lending institutions, whose required rates 
of returns are higher. To sum up, both developers and purchasers benefit from the 
practice17.  
Therefore, since its introduction, the presale practice has become more and more 
popular. More and more people start to buy their ‘flats in the air’. A recent survey 
conducted by Mid-Land Properties Ltd shows that, from 1 Jan to 15 May of 2003, 
60.9% of the sales and purchases for new flats were presales. This is a sound proof of 
the popularity of the practice18.  
                                                 
14  Id. 
15  Id. 
16  Legislative Council Discussion Paper on 18 June, 2003. LC Paper No. CB(1)1943/02-03(01) 
17  Id. 
18  Wen Hui Pao, Property Post, 24/5/2003, p.B10 
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2.3 Advantages 
As it has been briefly shown, there are some advantages with the presale practice to 
make it successful, so that developers will choose it and purchasers will accept it. Let 
us now look at the advantages in more detailed terms. 
For developers, the presale mechanism provides a means of finance for the high 
development cost, at a lower cost of capital.  
The cost of capital is in the form of discounts offered to purchasers of pre-sold 
property units. This is required because there are risks associated with purchasing 
uncompleted units, which will be shown in Section 2.4. Also, purchasers can choose 
not to buy uncompleted units but to invest the money elsewhere, receiving returns 
thereon, and waiting until the completion when they will pay the developers for 
completed units. So, in order to provide an incentive for purchasers to take part in the 
presales, discounts have to be offered 19 . Yet, owing to the less sophisticated 
investment skills of purchasers in the general public, their required rates of returns are 
lower than those of money lending institutions. In other words, lower discount rates 
suffice as the purchasers’ incentives to purchase uncompleted units, providing 
necessary finance to developers.  
                                                 
19  Hoesli, M & MacGregor, B.D. (2000). Property Investment: Principles and Practice of Portfolio 
 Management. Harlow: Longman 
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Another advantage for developers is that, early sales provide them with early 
realization of profits, and early release of their investments from their development 
projects. They can then use the money to invest in other projects. In other words, the 
presale practice reduces the investment cycle of developers20. That is actually one of 
the reasons why developers in Hong Kong have grown so successful21. 
A third advantage for developers is that they can have more of the units sold at the 
time after completion of the development, when property management fees become 
payable. The burden of management fees is then born by the purchasers, instead of the 
developers, whose burden is on the unsold units. Compared with a development 
without presales, where all of the units remain unsold upon completion, the burden of 
management fees born by the developers is reduced.    
Finally, with the presale practice, developers can take advantage of a buoyant market 
to realize their developments at an early stage when a good return is assured22. They 
can also be assured at an earlier stage that they will be able to dispose of the 
properties profitably and be protected against a future downturn in the market23. 
Based on this information, they can be more confident to proceed with other 
                                                 
20  Wong, P.H. (2004, March 11) [Interview conducted by the author] 
21  Id. 
22  Nield, S. (1990) The Sale of Uncompleted Buildings, Law Lectures for Practitioners 1990, 
 pp285-319, Hong Kong: Hong Kong Law Journal Limited 
23  Sihombing, J. & Wilkinson, M (1999). A Student’s Guide to Hong Kong Conveyancing. Hong 
 Kong: Butterworths 
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investments.  
For purchasers, the main advantage is the discounts in actual property prices. Reduced 
nominal prices apart, there are often offers of some other valuables like discounted 
conveyancing fees, furniture coupons, etc. The reduction is the results of the saving in 
cost of finance originally to be paid to traditional money lenders, and the subsequent 
transfer to the purchasers of part of the cost so saved for attracting them to pre-buy the 
property units. Also, as purchasers are taking risks, a risk premium to compensate 
them contributes to part of the reduction24.  
Another advantage for purchasers exists when the property market is rising. Then, 
they will receive flats that are at the time of their entering into possession worth more 
money than they have paid25.  
2.4 Risks 
A coin has two sides. With all the above advantages, there come some disadvantages, 
some risks as hinted above, especially on the side of purchasers, who are giving up 
large sums of money to the developers.  
 
                                                 
24  Hoesli, M & MacGregor, B.D. supra note 19 
25  Sihombing, J. & Wilkinson, M. supra note 23 
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2.4.1 Risk of Defective Legal Title 
First, at the time when presales first started in Hong Kong in the late 1950s, such 
presale arrangements were in breach of the lease conditions which prohibit alienation 
before compliance with the building covenant in the lease. Presales being not allowed, 
a purchase thereunder could not be registered in the then Land Office. This put the 
purchaser in a disadvantageous position26in relation to his title to the property unit. 
As a property transaction involves not only the simple, tangible property unit, but also 
the complicated conveyancing of the legal title, it should be best registered to 
eliminate disputes. Without the registration, there is the risk of defective legal title, 
which may mean the purchaser not being able to get the property unit, 
notwithstanding the completion thereof, and his payment of the purchase price.  
Since there was no record of the purchase, the transaction could not be revealed by a 
land search by a subsequent prospective purchaser. Also, as the units were not yet 
completed, there was no observable possession from which to get a clue as to the 
existence of the purchase. Where the developer was unscrupulous, they could sell the 
same unit twice, or even more!  
 
                                                 
26  RH Munro (Chairman). (1962) Report of Working Party on Sub-Divided Buildings. Hong Kong: 
 the Working Group 
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Moreover, without registration, a purchaser’s equitable interests in the property would 
be binding the whole world but bona fide purchasers for value without notice27. This 
was unlike when registration had been done in compliance with the provisions in 
Land Registration Ordinance28, where the registered interests bind all subsequent 
interests, regardless of actual notice29. Then the question arose as to which purchaser, 
the former, or the subsequent bona fide purchaser for value without notice, should 
have the title to the property at last, and hence the completed property unit, or prior 
rights to the proceeds on realization of the unit, completed or not, where it cannot be 
simply delivered to the purchaser in the end, as to be discussed in the following 
chapters.  
2.4.2 Risk of Non-Delivery 
Added to the above is another serious risk of non-delivery.  
When the property units are pre-sold, purchasers have to pay all or at least part of the 
sales price before completion. Money being paid, yet the contracted properties may 
never come into existence. In these situations, the sums advanced are usually not 
repaid.  
                                                 
27  Cham, E. (1998) Butterworths Conveyancing and Property Law Handbook. Hong Kong: 
 Butterworths 
28  Ch.128, Laws of Hong Kong 
29  With registration, constructive notice is established.  
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One very close example is the Peony House West Block case in 1960. The developer 
contracted to purchase a piece of land at Mongkok upon which it intended to erect a 
block of low cost flats with shops on the ground floor30. It accordingly entered into 
agreements for sale and purchase with 299 purchasers mainly of the lower income 
groups31. With the deposits made under these agreements, the land was purchased, 
and work on the building began; but for various reasons the company got into 
financial difficulties and was ordered by the court to be wound up32. At the date of 
winding-up order only the skeleton of the building had been completed33.  
By this time there were three mortgages on the property having priority over the 
purchasers’ agreement34. Fortunately, after a great deal of work and negotiations 
coordinated by the Official Receiver’s Office, the purchasers could complete the 
building and save their original investment, though they had to contribute a further 
30% of the agreed purchase price35. 
In another case the prospective flat owners got nothing. The building was sold over 
their heads by the mortgagees and they lost a considerable sum of money36. 
                                                 
30  Consumer Council, Hong Kong (1978) Sale and Purchase of Flats in Hong Kong; with special 
 emphasis on the sale and purchase of flats in buildings, to be completed. Hong Kong: the Council 
31  Id. 
32  Id. 
33  Id. 
34  Id. 
35  Id. 
36  RH Munro (Chairman) supra note 26 
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These cases demonstrated the risk of the developers going into liquidation before the 
completion of the buildings, thereby depriving the purchasers of the properties they 
have paid for and leaving them only with the right to share in the proceeds of the 
liquidation in the capacity of creditors37, of a company usually with not much leftover.  
Shortly after these cases, the government set up a working party on sub-divided 
buildings to look into the problem38, which then gave birth to the Consent Scheme of 
the Lands Department in 196139, legalizing the presale practice on the one hand, and 
on the other hand regulating developers’ behavior in relation to the practice. In other 
words, the two major risks abovementioned are the main reasons for the existence of 
the Scheme.  
The risks of defective legal title and non-delivery being considered, still there are 
some other inherent risks. These were however not properly dealt with at the time 
when the Scheme first came into place.  
2.4.3 Risk of Inferior Fittings and Finishes 
A common risk is one of inferior fittings and finishes.  
By definition, presales occur before completion of the development projects. The 
                                                 
37  Sihombing, J. & Wilkinson, M (1999) supra note 23 
38  RH Munro (Chairman) supra note 26 
39  Bramwell, H. (1981) Conveyancing in Hong Kong. London: Butterworths 
17 
products cannot be inspected before the contracts are entered into. The purchasers can 
therefore solely rely on the sales brochures for the quality of the properties. There are 
high risks that the actual products to be delivered upon completion are not the same as 
the ones for which the purchasers intend to buy and contract for.  
Among these are possibilities that the quality for the fittings and finishes are changed, 
and in most cases worsened. The quality being different, developers have however 
always been trying to avoid their liabilities in this respect.  
For example, in the 1970’s, sales brochures usually contained vague provisions like 
‘facilities of the highest quality, sanitary fixtures of famous make’40. These are open 
to many interpretations such that nobody can point the finger at the developers for 
providing fittings and finishes of quality inferior to that expected.  
2.4.4 Risk of Changed Facilities  
Similar to the above, it is not uncommon that facilities purchasers intended to contract 
for are changed, or omitted on completion41. For example, in the case Shun Ying Hing 
Ellen v Far East Real Estate Agency42, a purchaser contracted for a unit in a 
development with a swimming pool and a recreational clubhouse. On completion, 
                                                 
40  Consumer Council, Hong Kong supra note 30 
41  Id. 
42  HK (1984) HCA No 10664 of 1982. The case was cited to demonstrate the chance of facility 
 omission only. The purchaser had the right of rescission at the end.  
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these were found to be missing, after their being deleted from the building plans.  
Again, developers always want to avoid their liabilities. It has been for long that the 
doctrines of misrepresentation could not be relied upon in these situations to rescind 
the ASP entered into, as there was always inserted in sales brochures an exemption 
clause43 that ‘all plans are subject to the amended plans to be approved by the BA’44. 
Because in many instances the architects have to amend the plan of the building to 
cater for the smooth operation of the construction work, the court will usually not 
consider the clause as an unfair term failing the reasonableness test in the Control of 
Exemption Clauses Ordinance45, and will held the clause enforceable46.  
On the other hand, it has also been rather difficult to establish a breach of contract on 
the part of the developers for not providing the facilities in question. This was because 
they usually did not insert in the ASP adequate descriptions of the facilities47. Rather, 
an exemption clause reserving the rights to alter the floor plans was inserted, serving 
as yet another means of excluding their liabilities.  
 
                                                 
43  s.4, Misrepresentation Ordinance, Ch.284, Laws of Hong Kong permits such a clause if it 
 satisfies the requirements of reasonableness stated in s3 of the Control of Exemption Clauses 
 Ordinance, Ch.71, Laws of Hong Kong. 
44  Consumer Council, Hong Kong. supra note 30 
45  Ch.71, Laws of Hong Kong 
46  Consumer Council, Hong Kong. supra note 30 
47  Id. 
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2.4.5 Risk of Different Floor Areas and Layouts 
A third area where the actual product can be different from the contracted, or intended, 
product is with the floor area and layout. In fact, this is the most usual case.  
Once again it has not been an easy task for the purchasers to have recourse. It has 
always been provided that the floor plans could be amended after contracting owing to 
the abovementioned reason of exemption clauses in both sales brochures and ASP’s. 
Furthermore, the sales brochures used to provide a lot of room for misleading 
information on these two aspects.  
There have been complaints that the floor area was blown up in the brochures, 
including in the floor area features like flower boxes, drying spaces, etc to give an 
impression of big flats48. In some cases, the plans were drawn out of scale to 
accommodate impressive furniture arrangement which actually could never be fitted 
in; while some brochures quote misleading external dimensions of the buildings, 
including areas like space for elevators49.  
2.4.6 Risk of Delays 
Apart from differences in the physical form of the property units, there is risk for 
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difference in the delivery time. It is common that in the construction process, events 
will happen to delay the completion. These may be Acts of God, or defaults on the 
part of developers or contractors. The effect on purchasers is that they cannot enter 
into possession their properties on the expected date. Additional arrangements for 
accommodation may be needed.  
2.4.7 Conveyancing Risks Common for Property Transactions 
Finally, there is the risk associated with the complicated process of any property 
conveyancing. 
Landed properties cannot be transferred by physical deliveries as with other goods50; 
instead, the transfer is one in connection with the titles and rights thereto, which can 
be complicated to establish. As a result, a lot of formalities are needed, involving the 
following steps  
1. the purchaser inspecting and searching for titles 
2. the vendor preparing the contract for sales 
3. (the purchaser approving, signing and exchanging his part with the vendor) 51 
4. the contract becoming binding 
5. the purchaser preparing the transfer deed, sending such to the vendor for 
                                                 
50  Bramwell, H. supra note 39 
51  This is applicable where a formal ASP is not used, eg, in second hand transactions. 
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execution, ie signature and sealing 
6. the purchaser paying the price at the place fixed for completion, the vendor 
handing over the purchase deed, and any other previous deeds, the purchaser 
receiving the keys 
7. registration with the Land Registry52 
In between these steps, there are risks that errors may appear, rendering the title 
defective.  
Furthermore, the terms in the documents in connection with the conveyancing process 
are complicated, and may contain unfair terms to purchasers. For instance, in the 
Agreement for Sales and Purchases (ASP) in the past, when there was less regulation 
and no standard form of ASP, the terms were always drafted only for the benefits of 
developers. Some of the terms might provide for rights of developers to demand 
unreasonable administrative charges when purchaser wished to transfer the ASP or 
enter into sub-sale agreements, and unreasonable charges for services and facilities at 
the moment when purchasers first took occupation of the flat53.  
Still, purchasers never really bothered to scrutinize the terms of the agreements into 
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which they were entering with the care that was called for54. Even if they did, with the 
sellers’ market in Hong Kong property sector, the heavy demand on properties, and 
hence the minimal bargaining power of purchasers, the ASP was not subject to free 
negotiation between vendor developers and purchasers55. 
To minimize the above risks, solicitors may be appointed to act on the purchasers’ 
behalf. However, in Hong Kong it has been the usual practice for purchasers to be 
represented by the same solicitors of the vendor developers. This is because separate 
representation will mean higher fees, particularly in the past when the purchasers 
would be required to pay part, or all of the cost of the developers’ solicitors56. The 
right to be separately represented not being told to purchasers was also a reason in the 
past. The resulting joint representation has often led to conflicts of interest as the 
interests for developers and purchasers, both represented by the same solicitors, are 
inevitably not in harmony57. The developers being stronger and having more influence 
over the solicitors, purchasers’ risks increase again.  
So far, it has been shown that the above risks were not properly dealt with when the 
Consent Scheme was first introduced. However, in order to have fair presale practice, 
and to achieve a healthy property market, these risks have to be tackled. As a result, 
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ever since its introduction, the Scheme continues to evolve. Its requirements have 
from time to time been revised with attempts to address such risks.  
2.5 Conclusion 
To conclude, the presale mechanism is an invention in the capital-demanding property 
development sector. It is advantageous to developers in the sense that it helps reduce 
the cost of capital, the investment cycle and some other relevant costs on unsold units. 
Meanwhile, it is also beneficial to purchasers with its effects on reducing the property 
prices. Nevertheless, risks are inherent in the mechanism as the contracts for the 
properties are entered into before the products actually come into existence. These 
involve risks of inferior fittings and finishes, changed facilities, different floor areas 
and layouts, delays and in extreme cases, defective legal title and even non-delivery. 
There are also the risks encountered in every property transaction, which is a 
complicated process.  
The risks demonstrate a strong need for regulations on the presale practice. This is 
where the Consent Scheme came into its place, and the reason for its continuing 
evolution. In the next chapter, the Scheme in its form evolved until the time of the 
milestone incident of Villa Pinada, which was actually largely the same of the present 
form, will be discussed.   
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Chapter 3 Consent Scheme I: The Scheme Itself 
3.1. Introduction 
As discussed in the Chapter 2, since the products – the uncompleted units – are sold 
and paid for before they actually come into existence physically, there are risks that 
the products finally delivered, long after the payment, are not the same as what the 
purchasers are willing to pay for. The presales, which were not allowed in the 
conditions of land grant, also meant the absence of registration at a disadvantage for 
the purchasers. Worse still, the products may never be delivered if there are defaults 
on the part of the developers, with which the purchasers enter into contract for the 
assignment of the units. Actually, it is this most serious risk and its demonstrating 
incidents of non-delivery in 1960 which gave birth to the Consent Scheme unique to 
Hong Kong1.  
After the incidents of non-delivery, the government set up a Working Party on 
Sub-Divided Buildings on 18th August 1960, to look into the problem, to consider the 
methods then employed to effect sub-divisional sales of blocks of flats in HK, and to 
make recommendations for any improvements considered necessary to the existing 
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methods in the interests of buyers, sellers, the government and the public at large2. 
On 20th December 1961, the government announced its decision to impose in 
Conditions of Grant of new lots restrictions on alienation, such that the sale of flats in 
uncompleted buildings to be erected on these lots shall not be permitted except with 
the prior consent of the then Land Officer3. Furthermore, since the majority of new 
blocks of flats were erected on sites on which pre-war premises were erected, in 
respect of which the Exclusion Orders had been made under the Landlord and Tenant 
Ordinance4, similar restrictions on the sale of flats in uncompleted buildings on such 
sites have also been imposed in all Exclusions Orders made after 20th December 
19615. This is the essence of the Consent Scheme.  
To briefly introduce, where it applies, the Scheme works to require the consent of the 
Director of Lands prior to presales, which is issued on developers’ satisfying certain 
requirements of the authority for purchaser protection. Presales without consent will 
mean the title of the purchasers being defective. In this event, the vendor developers 
and the purchasers’ solicitors might be liable to the purchasers for any resulting loss6.  
Since its introduction, as the social and economic environment has changed over time, 
                                                 
2  RH Munro (Chairman). (1962) Report of Working Party on Sub-Divided Buildings, Hong Kong 
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3  Id. 
4  Cap. 7, Laws of Hong Kong 
5  RH Munro (Chairman). Supra note 2 
6  Sihombing, J. & Wilkinson, M  Supra note 1 
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and in response to witnessed remaining risks, changes in government policies and 
recommendations made by community organizations such as the Law Society, Real 
Estate Developers’ Association and the Consumer Council, requirements on the 
Scheme have from time to time been revised7.  
In this chapter, the Scheme’s objectives, scope, operation including the requirements, 
and the conditions attached to the consent in its form at the time of the milestone 
incident of Villa Pinada will be discussed. Then in the next chapter, we will go on to 
investigate how the Scheme has tried to achieve its objectives in such a form. 
Yet, it is important to bear in mind that the discussions in the two chapters apply 
perfectly to the present. The only differences are the 4 additional interim measures 
imposed after the incident, which will be discussed in Chapter 6. 
3.2. Objectives 
According to the Lands Department, the objectives of the Consent Scheme are to  
(i) allow for the entry into ASP’s of flats in uncompleted developments, 
 ensuring that arrangements are in place for the completion of the construction of 
those flats; 
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(ii) provide for fair practice in the sale and purchase of uncompleted units in 
 developments; and 
(iii) give effect to government policies in promoting a healthy property market8.  
Having experienced incidents of pre-sold developments failing to proceed to 
completion, the government had to respond to the situation. Two choices were there; 
one was to dispense with the presale practice altogether by disallowing it; the other 
one was to allow the continuance of and formally recognize the practice; at the same 
time taking the chance to impose controls thereupon.  
The government has always been relying heavily on the property market, particularly 
land sales, for its revenues9. If presales were disallowed, most of the finance for 
development projects would have to rely on loan facilities or developers’ reserves, the 
interest rates on which being relatively high. The cost of finance for developers would 
therefore be quite high to make the development projects less profitable. Developers 
would either offer lower bids for the land, or would reduce their development 
activities, bidding less land from the government. Either way, the revenues from land 
sales would decrease.  
Also, since developers have quite substantial influence on the government, their 
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unwillingness to dispense with the presale practice sufficed to keep the practice alive.  
As a result, the choice of continuing the presale practice while imposing controls 
thereon was superior. This was how the Consent Scheme came along. Under the 
Scheme, presales after obtaining the consent of the Director of Lands for the purpose, 
which will only be issued upon satisfaction of certain requirements of the authority, 
are recognized and are not seen as in breach of the conditions of the land grants. Thus, 
ASP’s entered in presales under the Scheme can be registered in the Land Registry. In 
other words, the Consent Scheme is intended ‘to allow for the entry into agreements 
for sale and purchase of flats in uncompleted developments’10; while avoiding the 
Peony House West Block case from recurring, by requiring developers to satisfy the 
various criteria before the consent will be issued. These requirements, like adequate 
financing arrangements, proper handling of purchase money, etc. ‘ensure that 
arrangements are in place for the completion of the construction of those (pre-sold) 
flats’11.  
On the other hand, from the requirement to use the standard ASP and the conditions 
attached to the consent governing the conduct of presales, which are designed to 
afford protection to purchasers, reducing the associated risks, the intention to ‘provide 
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for fair practice in the sale and purchase of uncompleted units in developments’12 can 
be seen.  
With a property market where developers can realize their investments at an earlier 
stage, reducing cost of finance at the same time; while purchasers are protected from 
paying for units which are not what they intend to purchase, the market is a relatively 
healthy one. ‘Giving effect to government policies in promoting a healthy property 
market’13 is hence an ultimate objective of the scheme.  
To sum up, the above 3 objectives can actually be translated into risk reduction, of the 
risks of defective legal title and non-delivery, and other risks for purchasers in 
presales as mentioned in Chapter 2, namely those of delays, inferior fittings and 
finishes, changed facilities, different floor areas and layouts, and other conveyancing 
risks. 
3.3. Scope of the Scheme 
Any scheme cannot come into effect on its own. There must be some mechanisms 
enabling its implementation. For the government to control developers’ rights on the 
land, right of disposal included, the mechanism can be one of statutory control or one 
of control by way of contract. In the legislation of Hong Kong, there are no statues 
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directly requiring the compliance with the Consent Scheme. However, requirements to 
satisfy orders, which may include a condition for the compliance14, do exist and are 
made clear in the legislation15. On the other hand, in the conditions of land grants, a 
condition for the compliance is always included16. There are altogether 3 situations 
where such a mechanism exists. These are  
(i) where the Government Grant contains a restriction on alienation prior to 
compliance with all the positive obligations in the Government Grant except 
with the consent of the Director17;  
(ii) where the lot is subject to an Exclusion Order18 or other orders19 issued by the 
Lands Tribunal under the Landlord and Tenant (Consolidation) Ordinance20; or 
(iii) where the lot is subject to a redevelopment order21 made under the Demolished 
Buildings (Re-Development of Sites) Ordinance22. 
3.3.1. Lands Granted on Conditions 
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When the units concerned are located on lands granted to developers on conditions, 
the government makes sure the compliance with the Scheme by incorporating a clause, 
commonly known as non-alienation clause, into the conditions of grants23.  
The clause stipulates that the land owner developer must comply with the Consent 
Scheme to obtain the consent of the Director of Lands before disposing of their 
interests in the land when the conditions are not yet fully complied with, ie before 
pre-selling, which is prior to one of the conditions – completion. An exception to this 
is the building mortgage, with its own straightly set-out requirements24. Failure on 
compliance is a breach of the conditions in the contract with the government, and can 
lead to re-entry by the latter 25 . Where the development has been pre-sold to 
purchasers, the titles are defective. The vendor developers and the purchasers’ 
solicitors might be liable to the purchasers for any resulting loss26.  
3.3.2. Orders under the Landlord and Tenant (Consolidation) Ordinance27 
Another situation where the Scheme applies is when the units concerned are located 
on lands subject to an Exclusion Order issued by the Lands Tribunal under section 4 
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of the Landlord and Tenant (Consolidation) Ordinance 28 . The ordinance gives 
protection of tenure and rent to existing tenants of buildings29. Part I of it, before its 
expiration on 31st December, 199830, covered basically pre-war buildings31, restricting 
the termination of tenancies with existing tenants.  
When a developer wanted to redevelop the land with existing buildings, it had to 
terminate the tenancies with existing tenants, and hence had to apply for an exemption 
order from the Lands Tribunal to exclude the existing buildings from the application 
of Part I of the ordinance32. In granting the Exclusion Order, there was usually a 
condition restricting the disposal of units before completion of the development 
without consent from the Director of Lands33. Though the part has expired, the order 
granted before the expiration still effects34.  
It is stated clearly in the ordinance that failure on compliance with the terms in the 
order will give the government a right to re-entry35 under the Government Rights 
(Re-entry and Vesting Remedies) Ordinance36. Again, where the development has 
been pre-sold to purchasers, the defective titles may mean liability of the vendor 
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developer and the purchasers’ solicitors to the purchasers for any of their resulting 
loss37.  
Apart from the Exclusion Orders, there can be other orders issued by the Lands 
Tribunal under the said Ordinance, carrying with which a condition to comply with 
the Consent Scheme38.  
Under Part IV, which has not expired, tenants have a right to apply to the Lands 
Tribunal for tenancy renewal if a termination notice is served on them by the 
landlords or when the existing tenancy is about to expire39.  
On redevelopment, a developer has to ensure the tenancies with existing tenants are 
properly terminated. Application to the Lands Tribunal for this may be necessary if 
the tenants insist on their rights to tenancy which the Ordinance confers to them. 
Where the Tribunal considers it just, it may rule that the tenancies are terminated or 
cannot be renewed, and make an order for the developer’s possession of the land for 
redevelopment40, usually containing a condition requiring the consent of the Director 
of Lands prior to presales41. 
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Unlike the previous case with Exclusion Orders, where this particular condition is 
breached, there is no provision under the Ordinance that the government can re-enter 
the land42. Yet a fine not exceeding $500000 may be payable to the general reserve43.  
3.3.3. Re-Development Order 
Under section 26 of the Buildings Ordinance44, the Building Authority may serve an 
order in respect of a protected building requiring the demolition thereof. Or, he may 
certify that, as a result of fire or other calamity, a protected building has been 
demolished or has in his opinion been rendered so dangerous as to require 
demolition45. In these situations, within 3 months of the service of the order or the 
occurrence of the fire or other calamity, the Director of Buildings may serve notice in 
writing on the owner of the relevant land, declaring that it has become subject to the 
provisions of the Demolished Buildings (Re-Development of Sites) Ordinance46. The 
Director may order the replacement of the building thereon or formerly thereon with a 
new, sound and substantial building47, imposing other requirements at the same time.  
Usually, there is a building covenant in the order providing that no sale may be 
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entered into without consent until the covenant has been complied with48. Since it is 
stipulated in the Ordinance that any requirements made in such an order are deemed 
to be covenants, conditions or stipulations in the government lease of the land to 
which the order relates, failure to obtain the consent shall entitle the government to 
re-enter49. The title of any pre-sold development on such land being defective, the 
vendor developer and the purchasers’ solicitors might be liable for the purchasers for 
their resulting loss50.  
3.3.4. Other Situations 
For developments on other lands, eg lands held under government leases rather than 
conditions, yet without orders, the Consent Scheme does not apply. The Lands 
Department does not have a mechanism to impose the condition on such lands 
requiring the application for consent before presales.  
As a result, there is another similar scheme, the Non-Consent Scheme, as professional 
rules administered by the Law Society of Hong Kong51. All the requirements under 
the scheme are rules of professional conduct the breach of which will entail 
disciplinary actions for professional misconduct52. They are rules regulating solicitors 
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and are mandatory on the solicitors53.  
This scheme requires solicitors handling presales, representing both the vendor 
developer and the purchasers, to comply with Rule 5C(3) of the Solicitors (Practice) 
Rules54 and Practice Directions A5 and A1255 to make a statutory declaration (SD), to 
use a standard form of ASP, both of which closely follows those used in the Consent 
Scheme; to follow the guidelines on Deed of Mutual Covenant (DMC), as if under the 
Consent Scheme; and to give a bilingual ‘Warning to Purchasers’ of the potential 
conflict of interest with the joint representation56. Any deviation from the standard 
forms requires the consent of the Law Society57. There is however no requirement to 
make an application to the government58. Sales can begin after the SD is registered at 
the relevant Land Registry59. 
With the use of a standard form of ASP, the same SD as the one in the Consent 
Scheme60 (the two being the most important vehicles in the Scheme as will be seen 
below), a DMC very much in line with the one thereunder61, and the ‘Warning to 
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Purchasers’ which is also required by the consent conditions; the Non Consent 
Scheme follows closely the features of the Consent Scheme62. The Non Consent 
Scheme however only applies where the purchaser is not separately represented63, 
where their protection is likely to be less adequate. One point to be noted here is that, 
where the Non Consent Scheme applies, it is the solicitors, rather than the developers 
who are regulated.  
3.4. Operation of the Scheme 
Having discussed the background and the scope of the Consent Scheme, the next 
question is: how does the scheme operate? 
In examining the question, we will look at the process in terms of the processing body, 
the applicant, the application time, the procedures, and the submissions required.  
3.4.1. The Responsible Authority 
In the conditions of land grants, and the various orders, it is stipulated that the consent 
should be given by the Director of Lands prior to presales. Before the consent is given 
in the name of the Director, the Land Advisory and Conveyancing Office (LACO) is 
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responsible for seeing the various prerequisites are fulfilled64. LACO is an office 
which primarily provides legal and conveyancing services to the government, mainly 
to the Lands Department, but also to the Home Affairs Department and the 
Government Property Agency65. 
Since the contract is very important in any presales, and conveyancing involves 
complicated legal issues of rights and titles, expertise in legal advice and 
conveyancing matters is necessary to ensure a smooth presale practice. Hence, the 
application and all the submissions, with many legal documents included, are made to 
LACO and checked by the same. When LACO is satisfied with the applications, the 
Director of Lands will issue his consent.  
3.4.2. The Applicant 
An application has to be lodged by the solicitor firm responsible for handling the sales 
of the uncompleted units under the application, on behalf of the developer66.     
The applicant solicitor firm is placed a lot of responsibilities under the Scheme. Most 
importantly, a partner, on behalf of the firm, has to make a statutory declaration as to 
accuracy of many facts, and the firm acts as stakeholders to hold purchase money 
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advanced from purchasers. As a stakeholder, it holds the money as trustee for both the 
purchasers and the developer, ensuring the money will not be released to the latter 
unless the development costs are sure to be met.  
The solicitor firm may in usual practice be representing the purchasers as well67, 
although purchasers can choose to be separately represented68. Concern has been 
expressed over the inherent conflict of interests in solicitors acting for both the vendor 
developers and the purchasers at the same time. In the case A Solicitor v. the Law 
Society69, the Justice of Appeal Gerald Godfrey stated  
This case demonstrates yet again just how unsatisfactory it is that purchasers of units in uncompleted 
developments (whether under the "consent scheme", or "non-consent scheme", as they are called) are 
expected to enter upon their purchases without the assistance of any lawyer properly qualified to 
protect their interests. The vendor's solicitor is  certainly not so qualified; he is retained to protect the 
vendor's interest. No-one can serve two masters; and in a legal system with any proper regard for 
professional ethics, no lawyer will accept a retainer for a client whose interests conflict with that of 
another client. He is disqualified from doing so. For one solicitor properly to protect the interests of 
both vendor and purchaser is impossible....’ 
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It is argued that the use of a standard form of ASP, the arrangement of the Consent 
Scheme, and the Warning to Purchasers that they are recommended to instruct their 
own independent solicitors, although at a higher expense, are adequate in protecting 
purchasers. As a result, to rule 5C(1) of the Solicitors Practice Rules70 of the Law 
Society stipulating that a solicitor, or solicitors in partnership, shall not act for both 
the vendor and the purchaser on a sale or other disposition of land for value, there are 
exceptions when the solicitors act under the Consent Scheme or the Non-Consent 
Scheme, as provided for by rule 5C(2) and rule 5C(3)71 respectively72. This is, 
however, simply what Godfrey JA disagreed. 
3.4.3. Time of Application 
The application should only be lodged at a time when: 
? the building plans have been approved by the Building Authority, 
? the consent to commence building works on the superstructure of the building(s) 
has been issued by the same under the Buildings Ordinance, 
? a building contract has been entered into between the developer and the 
contractor for the construction of the development, and  
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? the foundations and piling works have been completed73. 
A sufficient level of confidence in the development project completion is important 
for the Director of Lands to issue the consent for presales. The above is an indicator 
that the development has proceeded to a certain stage, so that the possibility of the 
development being abandoned, and purchasers failing to obtain their properties, is 
eliminated.  
Nevertheless, no matter how early the application is lodged, once after fulfillment of 
the above criteria, the consent will not enter into effect earlier than 20 months before 
the Authorized Person’s estimated date of completion of the development in 
accordance with the building plans approved by the Building Authority and in 
compliance with the government grant74, and before the payment of the land cost or 
premium together with any interest thereon75. The latter is usually fulfilled for land 
sold by the government, as the conditions of sale usually require the premium to be 
paid within one month of the auction.  
Where a modification of the government grant is underway, consent will also not be 
given prior to completion of the lease modification; unless it is minor and technical in 
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nature, i.e. would not materially affect the interests of the purchasers76.  
Finally, the duration of the remaining lease term must be more than 10 years at the 
time of application. Where the lease has less than 10 years to run, it must have been 
renewed if renewable, or otherwise approved to be regranted or extended, in order that 
the consent will be given77. This is to be fair to the purchasers, who do not expect to 
have to renew the lease, paying extra premium, or a higher land rent to retain the 
ownership, or even to have their shares of land reverted back to the government where 
the lease is non-renewable78.  
3.4.4. Procedure 
The steps for processing an application for consent to pre-sell can be summarized in 
five stages. 
First, when the applicant submits an application, LACO will issue a demand note for 
the consent fee, which is in accordance with the schedule set from time to time by the 
LACO for the purpose79. The current fee is $3859080, irrespective of the scale of the 
development81; and $9590 for each application of consent to amendments to approved 
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forms of document, i.e. ASP, bank undertakings, and/or SD, etc82, irrespective of the 
number of documents to be varied in each application83.  This fee is normally not 
refundable84. 
Second, upon receipt of confirmation that the consent fee has been settled, LACO will 
commence processing by checking if all the mandatory documents, as described 
below in 3.4.5, are submitted85. Any incomplete submission will be considered 
premature and the whole application will be rejected without any allocation of 
priority86.  In such case, the applicant solicitor firm will be asked to send someone to 
collect the documents by hand within 2 weeks of the date of the rejection letter87.  
Third, when all the mandatory documents have been submitted, LACO will check the 
forms of the SD, and the ASP against the standard forms, if the applicant solicitor 
firm has not confirmed that the latter is exactly the standard form88. They will also 
seek clarification or additional information from the applicant to ensure that all the 
requirements in giving consent have been fulfilled89. If the applicant fails to furnish 
LACO with a substantive reply within 14 days, the application may be treated as 
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having been withdrawn90. 
Forth, when all the required clarifications, additional information have been provided 
and LACO is satisfied with the AP’s certificate and the financial ability of the 
developer to complete the development, they will approve the forms of the SD and the 
ASP (if it is not the exact standard form) 91.  They will then ask for copies of all 
government approvals required under the government grant, commonly being 
approvals on design, disposition and height, on master layout plans, on landscaping 
proposals, and on DMC92, etc. Failure to provide the copies within 28 days will mean 
the priority allocated to the application being lost, and the application will not be 
further processed until the outstanding approvals are provided93. 
Finally, upon the receipt of all the above copies of the government approvals, consent 
will be issued by the Director of Lands94. 
3.4.5. Mandatory Documents for Submission 
It has been hinted above that many documents have to be submitted on application. In 
fact, these serve as evidence of the various requirements being satisfied. Documents 
to be submitted include 
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(a)  Checklists prescribed by LACO for the application95
The checklists show precisely the documents submitted and the relevant 
information which LACO requires to assess whether the criteria have been 
satisfied96. They serve the purpose of eliminating time wasted on checking that 
all the required submissions are handed in and other requirements roughly 
fulfilled. The process of approval can be streamlined.  
(b)  Draft Statutory Declaration97 (in duplicate) 
This is made by a partner of the solicitor firm dealing with the application98, 
under the Oaths and Declaration Ordinance99, such that it has all the required 
formalities of a valid SD. False statements made knowingly or willfully therein 
can attract 2 years of imprisonment and a fine under the Crimes Ordinance100.  
There are many declarations (to be discussed in the next section) about the 
development under application for consent in the SD. The significance is that it 
places a heavy responsibility on the solicitor to be certain of the accuracy of the 
facts101, on which LACO relies for the Director of Lands to issue the consent. 
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Also, it places responsibilities on the solicitor to carry out a lot of measures 
which the government requires for purchaser protection.  
The SD should be registered by memorial in the Land Registry prior to entering 
into the first ASP102, so that interested public can get access to it to understand 
the relevant arrangements on the development.  
(c)  Draft Agreement for Sale and Purchase (in duplicate) 
The document governs the rights and duties of purchasers and vendor developers 
after signing therein. It is thus the other most important document in the Scheme, 
particularly in ensuring fair practices, and preserving the purchase money.  
The usual practice of joint representation by the same solicitor of both the 
purchasers and the vendor developers, coupled with purchasers’ weaker 
bargaining power as mentioned in Chapter 2, make a well-drafted ASP essential. 
Hence, the form should be checked and approved by LACO for the purpose.  
There exists a standard form of ASP agreed between the Law Society and LACO. 
Where the proposed form is in exactly the same form as the standard one, a 
declaration by the applicant solicitor firm confirming this will be sufficient and 
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there is no need for submission103. On the other hand, where the proposed form is 
different, it will have to be submitted for LACO to check if it can afford enough 
protection to purchasers. However, it is stated in the LACOCM40 and 
LACOCM48 that LACO will not entertain any request for amendments to the 
standard form, with the exception only of very rare cases where a particular 
amendment is considered absolutely essential either, for example for the better 
protection of the interests of purchasers, or because of the particular 
circumstances of a specific case. This is to avoid delay because of the necessary 
correspondence and discussions between LACO and the Law Society104.  
(d) A certificate issued by the Authorized Person (AP) 
This is a single certificate containing the following certifications by the AP of the 
development project under application 
? that building plans have been approved by the Building Authority; 
? that the foundations have been completed; 
? that Form BD 103, i.e. consent to commence building works on the 
superstructure of the building, has been issued by the Building Authority 
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under Section 14 of the Buildings Ordinance105; 
? that a building contract has been entered into between the owner and the 
contractor for the construction of the development; 
? as to when the building works on the superstructure have commenced/will 
be commenced; 
? as to the stage the work has reached at the date of the certificate; 
? as to the estimated date when the conditions of the government grant will be 
complied with; 
? as to the total costs of the development, the costs expended to date and how 
much remains to be expended to complete the whole development; 
? as to the total gross floor area of the common areas and the total gross floor 
area of the development (including any areas which are otherwise exempted 
from calculation under the government grant or Buildings Ordinance106); 
and the total gross floor area of each of the units and the total gross floor 
area of all the units in the development107.  
As mentioned above, the application has to be applied at a time when the 
construction has proceeded to a certain stage. The AP’s certificate as to plan 
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approval, completion of foundations, consent to commence works, 
commencement of superstructure works, entering into a building contract, 
estimated date of condition compliance is evidence to the stage of the 
development project.  
The AP also needs to certify the estimated and expended cost of the construction 
and the GFA of common areas and individual units. The cost figures are 
important for determining the bank’s liability under a bank undertaking and for 
determining whether the building mortgage is adequate as a means of finance; 
the figures of GFA’s are important for the successful assignment after signing of 
ASP’s, as deviations of the actual figures from the certified ones by more than 
5% empower purchasers to rescind the contract.  
(e)  Satisfactory evidence of financial ability to complete the development 
These may be evidence of a building mortgage, a debenture that incorporates a 
building mortgage and a floating charge, or a bank undertaking108. All of these 
should be shown to be adequate to cover the outstanding construction costs. An 
unsecured loan is also accepted to be a means of finance additional to one or 
more of the above109, provided that the financiers covenant in the ASP not to 
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draw the loans before completion and to provide future necessary finance110.  
Financial problems are always the cause for failures to complete. Hence, the 
above is very important for the purpose of ensuring the developer’s competence 
to carry the development to its end, so as to deliver the units to the purchasers. 
Details will be discussed in section 4.2. 
(f)  One set of government grant and deed register/record of owners/computer 
 printout certified by the Land Registrar or by a solicitor
These are for clarifying the title to the land. They are also evidences to ensure the 
land is free of financial encumbrances, except the building mortgage, which 
fulfills the requirements as stipulated in the Conditions of Sales/ Exchanges/ 
LACOCM. 
(g)  AP/ Registered Surveyor’s certificate as to the basis on which the ownership and 
 management undivided shares are allocated.  
This is mainly for clearly defining the responsibility for the subsequent 
management payment issues. Actually, in ensuring fairer practices to purchasers, 
the Consent Scheme also puts emphasis on such matters. This can be deduced 
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from the requirement about the DMC. However, this is not the main concern of 
this paper. 
On submitting the above documents, with all of them fulfilling the requirements 
specified, LACO will be satisfied that the development can be pre-sold. (Rationales 
are to be discussed in Chapter 4) The Director of Lands will then give his consent, 
with conditions imposed.  
3.4.6. The Statutory Declaration (SD) 
Recall that there are lots of declarations to be included in the SD, which are described 
below. 
? Declaration that the ASP used in the presale will be the same as the standard 
form, pointing out the deviation if there is any111. 
The importance of the ASP and the approval of the terms therein have been 
discussed above. If it is known to LACO that the standard form is used, or if 
most of the clauses therein are used, with only some deviations; LACO can 
simply check the deviations, or save the checking at all, saving a lot of resources 
and time. Therefore, the applicant solicitor firm is required to declare on the form 
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of ASP used. Upon declaration, he takes the responsibility to ensure the parts not 
specifically referred to are in conformity with the standard, bearing the liability if 
it is found not to be the case.  
? Declaration that the solicitor firm will check the preliminary agreements to 
ensure they are not in breach of any of the conditions given with the consent, 
notifying the Director of Lands of any such breach, and informing the developer 
of the suspension of the consent as a result until reinstatement in writing by the 
Director of Lands112. 
Similar to the ASP, the provisions in the preliminary agreements should be fair to 
purchasers. LACO however will not check the PA before granting consent113. A 
mechanism to rely on is to impose the responsibility of ensuring condition 
compatibility on the applicant solicitor, who will keep the Director of Lands 
informed of the incompatibility so as to effect the suspension of the consent, 
which is a deterrent for condition incompatibility.  
? Declaration that the proceeds from the presale will be held by the solicitor firm 
as a stakeholder, and will be released in accordance with the stipulations in the 
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ASP114 , i.e. to pay the construction cost first, then to repay the building 
mortgages, with developers receiving only the balance.   
The ASP will not be approved in the very first place if these stipulations with 
respect to the release of purchase money are altered115. This current declaration 
then refers thereto. In fact this is one of the most important declarations required 
under the Consent Scheme, to preserve purchase money and safeguard 
purchasers’ interests. The solicitor firm holding the purchase money has to 
declare that the money will be properly handled, so as to eliminate the chance of 
the developer taking the money away, leaving behind the uncompleted 
development.  
? Declarations as to the arrangement of  
? a building mortgage, and to the responsibility of the solicitor firm to inform 
the Director of Lands upon cancellation of the mortgage (except for 
approved reasons) where the money held in the stakeholders’ account is 
insufficient to cover the balance of the construction cost; 
? unsecured loans, and to the responsibility of the solicitor firm to inform the 
Director of Lands when the financier for any reason will not finance the 
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balance of the construction cost; or 
? bank undertaking with the government to finance the development to a 
certain limit116. 
The above is to declare that there is adequate finance for the development project 
to proceed to completion in the normal situations; and where problems occur 
upon which the finance will not be adequate, the Director of Lands will be 
informed promptly to cancel the consent. 
As shown above, apart from this declaration, evidence on the financial 
arrangements of building mortgage or bank undertaking has to be submitted to 
LACO. The declaration can thus be said to be an additional safeguard, where the 
solicitor firm, besides LACO, will take the responsibility to ensure these very 
important arrangements are actually in place. What is more important is for the 
solicitor firm to declare to inform the Director on cancellation of the financial 
arrangements for the latter’s action.  
? Declaration that the AP has issued his certificate containing the necessary 
certifications as stated in section 3.4.5 (d) 117. 
The importance of the AP certificate is mentioned. Similar to the above, the 
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declaration imposes the responsibility on the solicitor firm to ensure the 
existence of the certificate, acting as an additional safeguard.  
? Declaration that the sales brochures will be prepared in accordance with the 
requirements of LACO, made available to perspective purchasers, sent to the 
Consumer Council, the Secretary for Housing and the Estate Agents 
Authority118;  
The corresponding requirements regulate the descriptions in the brochures, 
invalidating any disclaimer of the accuracy of information provided therein119. If 
the brochures are prepared in accordance with these requirements, purchasers are 
better protected from misrepresentations by the developer in the brochures. 
? Declaration that the DMC is in all respects in accordance with the relevant 
guidelines set out in the Circular Memoranda by the Land Office and LACO, and 
the conditions in the land grant, save any variations approved by the LACO120. 
One of the problems for multi-ownership of buildings is the determination of 
responsibilities and rights of individual owners. DMC governing such is 
therefore needed to protect purchasers, and it should be in accordance with the 
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approved standards. In order to save time of LACO from checking, the solicitor 
firm is required to declare whether the DMC fulfils the requirements, pointing 
out deviations for LACO to approve. This is similar to the discussion concerning 
the ASP.  
? Declaration that the developer has confirmed about the distribution of the 
undivided shares in proportion to the gross floor areas or the values (for 
individual units only) 121. 
This is mainly for clearly defining the responsibility for the latter management 
payment issues. 
? Declaration as to the cancellation of the consent on unsold units when the 
solicitor firm ceases to act in respect of the development and the sale of units 
therein122. 
As it can be seen so far, the Scheme relies a lot on the SD for regulating the 
conduct of the presale, especially in relation to purchase money, continuance of 
financial arrangements and ASP. By incorporating this particular declaration, it 
can be ensured that the acting solicitor firm is the one having made the SD, 
thereby being bound. When the original solicitor firm ceases to act on the 
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developer’s behalf, the consent will be suspended until a new solicitor firm has 
been appointed, and a further SD has been made by a partner of such firm, with 
proper registration in the Land Registry123. Also, where more than one firm of 
solicitors are appointed for handling the presale, all these firms have to have the 
SD properly made and registered before they can handle any presale124.  
3.5. Consent Conditions 
The consent is given after LACO being satisfied with the situations of the 
development at the time of the application. However, things may change afterwards. 
Also, the actual conduct of the presale needs to be regulated in order to ensure fair 
practices to purchasers. Though there have already been requirements imposed on the 
solicitor firm in this respect via the SD mechanism, they affect only the firm but not 
the developer. So, conditions have to be imposed governing the conducts of the 
developer after consent is given. Presale without complying therewith is equivalent to 
presale without consent, and thus breach of the conditions of land grant or the orders 
the land is subject to. There are many conditions attached to the consent. They can be 
categorized into the followings. 
3.5.1. General consent terms 
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? No sale or reservation of units may begin in any way whatever before the 
consent comes into effect125.  
 This is only to ensure the Consent Scheme is in force after all.   
? The approved SD should be registered by memorial in the Land Registry prior to 
entering into the first ASP126. 
This is to ensure that potential purchasers can be sure of the many facts about the 
development, which are declared in the document, including its financial and 
technical soundness, so as to make their own decisions on whether to 
pre-purchase or not.  
? Where the developer changes his solicitor after obtaining consent to sell the units, 
no further sale of any unit may take place until the developer has instructed 
another firm of solicitors to act in the sale of the units and a further SD has been 
made by a partner of the substituted firm of solicitors and it has been registered 
in the Land Registry. Where the developer instructs additional firms of solicitors 
to act in the presale, such firms must have the SD properly made and registered 
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before they are allowed to so act127.  
This is to ensure that the acting solicitor firms are taking the responsibilities the 
government intends to vest on them.  
? The solicitor firm acting in the sale and purchase of units will ensure that the 
vendor is fully aware of all the consent terms in relation to the conduct of sale of 
units including the terms of the preliminary agreement.  In particular, the firm 
will check that the terms of any preliminary agreement do not breach the consent 
before it prepares any formal ASP. If any breach is identified, the firm will not 
act for either party in the sale of the relevant unit and will immediately notify 
LACO128 of the breach. The notification will immediately act as suspension of 
the consent and no further sale of units shall take place until LACO has 
confirmed in writing that the consent is reinstated in respect of the unsold units, 
subject to any additional conditions129. 
This in fact is also required in the SD. When this condition is included, the 
developer is also bound to abide thereby.  
3.5.2. Conditions as to Sales Proceeds 
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? All the proceeds shall be paid into an account with a licensed bank held by the 
stakeholders in trust for the developer, and the proceeds shall not be transferred 
to him130. 
? The developer’s solicitor firms will act as stakeholders and receive all deposits 
and periodic payments made under the preliminary agreements and ASP. No part 
of any such money may be paid to the developer until the full amount of the 
development costs have been covered, and then only the excess over the amount 
required to complete the development will be paid to him131. 
? The full amount of the preliminary deposits paid by purchasers will be handed 
over to the stakeholders within 3 working days of the receipt by the developer132. 
? After the respective formal ASP’s have been signed by the purchasers, the 
proceeds in the said account shall be held by the stakeholders133. 
? An undertaking in writing to observe and comply with the conditions relating to 
the role as stakeholders shall be given by the stakeholders in favour of the 
Director of Lands and the undertaking shall be delivered to LACO prior to the 
commencement of the registration stage in the presale. A letter from the solicitor 
firm incorporating an undertaking to observe and comply with the conditions will 
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also be accepted by LACO for the purpose134. 
These conditions are all in line with the provisions in ASP and SD on the issue of 
handling sales proceeds, which will be discussed in details section 4.2.1.5.  
3.5.3. Conditions as to other sale practices fairer to purchasers 
? There should be mandatory disclosure of information like sales brochures, price 
lists, number of units to be offered for sales. The brochures need to contain 
information on specified areas, namely , the general description of development, 
the identity of the intended manager, if known, location plan, layout plan drawn 
to scale, salient points of government lease, detailed plan of a typical floor, 
schedule of flat size, fittings and finishes, anticipated completion date of the 
building, salient points of DMC, carpark, miscellaneous payments upon delivery 
of unit, date of printing of sales brochure, names of contractors and other AP’s, 
maintenance of slopes, arrangements on cashier order and cancellation 
agreement. 
A copy of the sales brochure and the price lists should be made available to 
prospective purchasers not less than 7 working days before the commencement 
of registration for the ballot, and sent to the Consumer Council, the Secretary for 
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Housing and the Estate Agents Authority no less than 7 days . Any disclaimer of 
the accuracy of any such information in the brochures, whether made before or 
after consent has been given, will be considered to be a breach of the terms of the 
consent135.  
These are for the purposes of making available more information to the 
purchasers, and preventing the developers from denying liability of 
misrepresentation. 
? The purchaser should be allowed to instruct any firm of solicitors of his choice to 
act for him in the ASP and subsequent assignment and in such event, the 
developer and the purchaser shall pay their own solicitors’ costs (including all 
legal costs of and incidental to the preparation, completion, stamping and 
registration of the Agreement for Sale and Purchase and the subsequent 
Assignment) 136. 
This is to address the possible problems resulting from joint representation where 
the purchasers do not think the standard ASP provides them with adequate 
protection.  
? The preliminary agreement must be expressed to be a non-binding agreement on 
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the purchaser (except for the right to deduct 5% of the purchase price in case the 
purchaser does not sign the ASP) 137. 
This provides chances for purchasers to withdraw their decisions in purchasing 
the properties, although the deposits will be forfeited.  
? Preliminary deposit or reservation fee paid to the developer should be 
approximately 5% of the average purchase price of all units put on sale at any 
one time, and the ASP must not provide for any sums of money, other than the 
permitted preliminary deposit, to be paid before the date of the ASP138. 
This is to prevent the developer from requiring a large payment from purchasers 
before the formal ASP is signed, such that in case of purchasers’ withdrawal, the 
amounts forfeited will be limited.  
? Once a preliminary agreement has been entered into, the developer shall not 
withdraw from or cancel it and must complete the formal ASP of the unit 
specified in the preliminary agreement except in the case where the intending 
purchaser who has signed the preliminary agreement does not sign the formal 
ASP. And the ASP must be signed by the purchaser within 3 working days of 
signing the preliminary agreement (provided that they do not withdraw) and by 
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the developer within a further 7 working days thereafter139. 
This prevents the developer from withdrawing in case the property prices rise 
sharply after the preliminary, but before the formal ASP. Recall that purchasers 
can withdraw abandoning the deposits made. The practice is in fact not unfair to 
the developer, as purchasers hold from it nothing comparable to the deposits he 
holds. On the developer’s withdrawal, purchasers can sue for breach of the ASP, 
rather than simply the preliminary agreement.  
? Each ASP must be signed, stamped and lodged for registration in the Land 
Registry within one calendar month of the date of the preliminary agreement140. 
This is to complete the formal procedures on conveyancing, so that the interests 
of the purchasers on the property are formally registered. 
3.5.4. Conditions as to orderly conduct of the presale 
These include requirements that the venues chosen should be suitable for 
accommodating the anticipated number of visitors, arrangements on registration for 
ballots, balloting, and selection.  
They are included because of past incidents of chaos in presales where people queued 
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over night in the street.  
3.5.5. Conditions to reduce speculation 
These regulate the number of units available for each purchaser, the proportion of 
units, arrangements for private and public sales, the eligible persons to sign the 
preliminary and the formal ASP, etc.  
Speculation on the property market has been fierce. The government thus inserted 
conditions to regulate such. There have been some other regulating conditions, but 
they were withdrawn when the property market slumped. 
3.6. Monitoring of the Consent Scheme 
In order to keep itself informed of the progress of the presale, and to note any 
irregularities, LACO requires a plain, unaudited report on the conduct of the sales 
proceedings and result of the balloting and selection of units to be submitted within 7 
working days of selection of units, to be followed by a formal report audited by an 
independent professional person within 1 month of the selection of units to LACO 
Headquarters. Such report should specify the total number of units put up for sale, the 
number of applications, method and the result of the ballot and selection of units 
(including car parking spaces) and the number of units taken up by successful 
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applicants141. 
Further, a monthly unaudited return in a specified form142 setting out the progress of 
sale of all units is required to be submitted to the LACO office where the consent 
application was processed. The first monthly return setting out the position as at the 
end of the second month after the effective date of consent should reach LACO not 
later than the 10th working day of the third month even if none of the units has yet 
been sold to private purchasers or to the public. Thereafter the returns must be 
updated on a monthly basis and reach LACO not later than the 10th working day of 
subsequent months until all agreements for the sale of all the units prior to compliance 
have been completed143. 
3.7. Chapter Summary 
In this chapter, it has been shown that the Consent Scheme, under which presale can 
only be conducted with the consent of the Director of Lands, was created after 
incidents of non-delivery, with a view to continuing the presale practice, while 
protecting purchasers. It is applicable on lands subject to Conditions of land grant and 
orders issued under the Landlord and Tenant (Consolidation) Ordinance144 and 
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Demolished Buildings (Re-Development of Sites) Ordinance145, while presales on 
other lands are regulated by a similar Non-Consent Scheme, administered by the Law 
Society. The application for consent is lodged by the solicitor firm responsible for the 
sales and purchases in the uncompleted development, after it has proceeded to a 
certain stage. Mandatory documents have to be submitted and within specified time 
limits. On receiving the consent fees and all the documents satisfying the 
requirements, the Director of Lands will allow the presale, giving his consent, with 
conditions governing the conduct thereof.  
In the following chapter, we will go on to analyze how the Consent Scheme, with 
such an operation tries to achieve its objectives to reduce the various risks associated 
with the presale practice.  
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Chapter 4 Consent Scheme II: Achieving the Objectives 
4.1. Introduction 
Previously it has been shown that the government’s objectives in the Consent Scheme 
are to ensure arrangements are in place for development projects to proceed to 
completion after the presales, and to provide for fair practices connected with the 
practice, so as to promote a healthy property market1. In other words, the objectives 
are to reduce the risk of defective legal title and non-delivery, and other risks for 
purchasers as mentioned in Chapter 2, namely those of delays, inferior fittings and 
finishes, changed facilities, different floor areas and layouts, and other conveyancing 
risks.  
Having looked at the technical procedures, the various submissions and the conditions 
attached to the consent, what is important is whether the Consent Scheme with all the 
above can achieve the objectives to reduce risks associated with the presale practice.  
In this chapter, we will analyze how the Scheme tries to address these risks, focusing 
mainly on the most serious one—the risk of non-delivery.  
 
                                                 
1  LACOCM 40 
69 
4.2. Dealing with Risk of Non-Delivery 
As non-delivery is the most serious risk prompting the government to impose the 
Consent Scheme, the government put a lot of emphasis on ensuring developments 
under application are able to be completed as anticipated. Measures in ensuring 
financial and technical viability are imposed. The arrangements under building 
contracts and upon liquidation or receivership also play their parts to some extent in 
facilitating completion of the pre-sold developments. 
4.2.1. Financial Viability 
One of the submissions on an application is satisfactory evidence of financial ability 
of the developer to complete the development under application2. Before issuing 
consent, the government must be satisfied that financial arrangements have been made 
for the outstanding construction costs, so that the development can proceed to its end, 
and purchasers can get the units they pay for in the pre-sale. 
This is in consistence with the large amount of money required for a development 
project. Nevertheless, not every form of financial arrangement is acceptable. Only 3 
methods of financing are shown to be acceptable by LACO, namely the building 
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mortgage, the bank undertaking, and unsecured loans3. However, the former two are 
acceptable to a larger extent than the unsecured loans, which are only allowed as a 
means to provide the finance for the construction costs up to the time of application 
for consent, but not for the outstanding costs4.  
4.2.1.1. Building Mortgage 
The financial arrangement can be one by way of a building mortgage5. If it is properly 
arranged, adequate finance for the development can be guaranteed. According to Mr. 
S.M. Wu, this form of arrangement is commonly used as the means of finance, with 
about 50% of development projects financed thereby6.  
A mortgage is a security over land for securing money or money’s worth7. In a 
building mortgage, the financier, i.e. the mortgagee, advances money or money’s 
worth to the borrower developer, i.e. the mortgagor. The land, including the buildings 
erected thereon, acts as a security for the repayment of the loans, such that in the 
event of non-payment on the part of the mortgagor, the secured mortgagee can take 
possession of, foreclose, or realize the security to repay, or at least reduce, their loans8. 
                                                 
3  From the Checklist A1, it is shown that only 3 methods are accepted. The author also confirmed 
 this with Mr. S.M. Wu from LACO. 
4  LACOCM 40 
5  Circular Memorandum 40, Hong Kong: Lands Department, 28 May 1999. 
6  Wu, S.M. (2004, Feb 12) [Telephone interview conducted by the author] 
7  s. 2, Conveyancing and Property Ordinance, Cap. 219, Laws of Hong Kong 
8  Perrins, B. (1997) Introduction to Land Law, London: Cavendish 
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Receivers can also be appointed for handling the security with a view to settling the 
loans by the mortgagee. Further, if the loans are not yet covered, the mortgagee can 
then join the queue of ordinary unsecured creditors for the balance9.  
The old form of mortgage is by assignment and reassignment of the title in the land. 
Under this, an interest in land is granted to the lender mortgagee as a security for the 
payment of loans subject to the borrower mortgagor’s right of redemption10. The 
borrower gives ownership as security, but he retains possession11.  
However, after the commencement of the Conveyancing and Property Ordinance12 in 
1984, a mortgage of a legal estate may be effected at law only by a charge by deed 
expressed to be a legal charge13. That is to say, a mortgage no longer involves the 
transfer of ownership from the borrower to the lender. Only a charge, an incumbrance, 
is created in favour of the lender chargee on the title of the land14, which is not 
transferred. Yet, the chargee has the same protection, powers and remedies as if he 
were a mortgagee by assignment and reassignment, as provided by the Conveyancing 
and Property Ordinance15. He can take the property charged, in the event that the 
loans are not repaid in the agreed manner. So, the distinction is not significant in 
                                                 
9  Id. 
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11  Perrins, B. Supra note 8 
12  Cap.219, Laws of Hong Kong 
13  s.44(1), Conveyancing and Property Ordinance, Cap.219, Laws of Hong Kong 
14  Perrins, B. Supra note 8 
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practice16 and mortgagees will be taken as chargees, and mortgage as charge in the 
following discussion. 
One point to note here is that in line with this shift in the law of mortgage, the 
government requires a building mortgage to be in the formality of a charge17, either by 
way of a fixed charge on land or a debenture incorporating a fixed charge on land and 
a floating charge over all the company assets18. The latter involves one more element, 
a floating charge, which is floating on the general assets of the company without 
attaching to any particular assets until crystallization upon the company’s winding up 
or appointment of receivers over the company’s assets19. It allows the company to 
deal with its assets and does not affect interests in land as a fixed charge on land 
does20 before its crystallization.  
Formality requirements apart, the government, in order to ensure certain and adequate 
finance for the development, requires the building mortgage to satisfy the followings 
before the Director of Lands will give his consent for a presale. 
1. The building mortgage is from a licensed bank or registered deposit taking 
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 Kong: Butterworths. 
19 Cham, E. (1998). Buttherworths Conveyancing and Property Law Handbook. Hong Kong: 
 Butterworths 
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company under the Banking Ordinance21. 
The rationale is that the mortgagee has to be reliable to provide the finance the 
developer relies on for completion of the development, such that purchasers can 
get the completed units. As these authorized institutions are required under the 
Banking Ordinance22 to get from the Hong Kong Monetary Authority a licence 
for their operation, which is only granted when they have meet certain financial 
requirements, they are more financially and operationally sound. Also, as these 
institutions are supervised by the Authority and need to comply with the Banking 
Ordinance23, which imposes limits on their business risk taking, they should be 
more prudent than unregistered money lenders; though only relatively because of 
the inadequacy of the present legal requirements and the supporting accounting 
and disclosure standards in HKSAR24. However, this is out of the scope of this 
dissertation.  
2. At the time of the application, the undrawn balance of the loan is sufficient to 
cover the total outstanding construction cost, unless it can be shown that the 
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22  Cap.155, Laws of Hong Kong 
23  Cap.155, Laws of Hong Kong 
24  Hsu, B. (2002) Asset Quality in HKSAR’s Real Estate Market: A Public Policy and Legal 
 Analysis, UCLA Pacific Basin Law Journal, 19(2), 263-285 
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deficit is financed by some other acceptable means25.  
The total outstanding construction cost is shown in the AP certificate, where the 
undrawn balance in the mortgagee certificate. The figures are compared to 
ensure there will be enough finance for the construction of the project. 
The situations of unexpected accidents calling for additional construction costs 
are provided for by an insurance clause in the building mortgage26, requiring the 
insurances to be taken out, covering loss or damage by fire, explosions, 
windstorm, tempest, flood, typhoon, vandalism, riot, falling objects, aircraft, 
landslip, subsidence and earthquake and against public liability and third party 
risks27. This requirement is usually satisfied by the taking out of contractor’s all 
risks and third party liability insurances28 by the contractor in fulfilling its 
obligation in the standard form of building contract.  
There may be other situations leading to cost overruns, like changes in exchange 
rates, costs of building materials and labour costs, or change in designs. A clause 
is inserted into the loan agreement to cater for such contingencies, requiring the 
developer to obtain necessary finance to meet any cost overrun so as to ensure 
                                                 
25  LACOCM 40 
26  Sin, K.F.(1999) Building Project Finance in Hong Kong: Law and Practice, Hong Kong:  
 Butterworths 
27  From the mortgage deed of Villa Pinada 
28  From the mortgage deed of Villa Pinada, the taking out of such insurance can be accepted as 
 fulfilling the contractual requirement under the building mortgage. 
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there is no delay or interruption in the progress of the construction of the project, 
prior to any drawdown under the building mortgage29. This means the developer 
has to be careful not to cause cost overruns if it is not able to obtain finance 
therefor. However, there may be some inevitable cost overruns out of its control. 
If these are not insured against, and the developer is unable to obtain the 
necessary finance, there may be problems. This will be discussed in the Chapter 
6. 
These clauses about cost overruns are not required under the Consent Scheme. 
Nevertheless, under a building mortgage, the mortgagee bank will require such 
for its own interests. 
With the use of a building mortgage to ensure adequate finance, an area of concern is 
created about purchasers’ entitlement to the shares of land for which they have paid a 
price. As abovementioned, a building mortgage creates on the land an encumbrance, a 
charge, where the mortgagee bank has a claim over the land as the security for loan 
repayment. Upon the developer’s non-repayment of the loans, the mortgagee banks 
can enforce the security to get their loans reduced, or ideally repaid, very probably 
depriving purchasers of the properties. To ensure purchasers’ interests in the shares of 
land for which they have paid for, money secured by the land is required to be used 
                                                 
29  Sin, K.F. Supra note 26  
76 
only for development purposes, reducing the chance of the security being enforced. 
Additional requirements are  
3. the fixed charge on the land is to secure money and interest for the development,  
and payment of legal and other professional fees in connection with the 
development (including the charge), while such fees do not, in aggregate, exceed 
5% of the total amount secured by the charge, and for no other purposes30; and 
4. if there is also a floating charge in the building mortgage securing finance other 
than for construction of the development, the floating charge should not 
crystallize over the land before the issue of a Certificate of Compliance without 
the consent of the Director of Lands; or the floating charge should specifically 
exclude the property such that on crystallization the land will not be covered31. 
First, with requirements 2, there will be no other projects drawing away from the 
development the money secured by the fixed charge on the land. Then, by 
requirement 3, money which can be used for other purposes will not create a floating 
charge capable of crystallizing on the land, or at least without the consent from the 
Director of Lands. Otherwise, if the charge is not solely for financing the development, 
but also for other purposes, or the floating charge securing finance for other purposes 
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 pp 319-339, Hong Kong: Hong Kong Law Journal Limited 
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can crystallize on the land in question; when these other purposes experience 
problems and fail in aggregate to generate the total repayment even after all units of 
the development are sold, the land, bearing the charge, will be claimed by the 
mortgagee. Then notwithstanding their payments, the purchasers may not be able to 
get their properties, as the mortgagee has priority over the purchasers, who purchase 
only at a date later than the registration of the mortgage deed32. Fortunately, this 
problem can be resolved to some extent when there is an obligation on the 
mortgagee’s part for partial release from the mortgage of fully paid shares. This is to 
be mentioned below. 
As for the limit on professional fees at 5 % of the total amount secured by the charge, 
it ensures that the loan money drawn is mostly used on building items. The 
non-building items, which do not add directly to the physical forms of the buildings, if 
exceeding the limit stipulated, are to be financed by some other means. The 
significance is that when the projects are for some reasons claimed against by the 
mortgagee bank for loan repayment, the possibility of the realizations, which depend 
more on the physical forms, falling short for the purpose, and hence the chance of 
leaving nothing for the purchasers who have already advanced some money, is 
reduced. 
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In line with the desire to see the money applied properly for the purpose of the 
development, there is a system of money advancement under the fixed charge 
requiring the AP’s certificate as to the amount of construction costs expended. In 
other words, the fifth requirement by the government for a building mortgage is that 
5. The advances in respect of work done under the (fixed) charge must be for 
amounts to be certified from time to time by the AP as having been incurred for 
the development 33. 
To further protect the interests of purchasers who have fully paid their purchase prices, 
a sixth requirement under the Consent Scheme on building mortgage is imposed that 
6. the mortgagee is obliged to release from the fixed charge the share or interest 
acquired by purchasers, when the price under the ASP for such is fully received 
by him34. 
Under a mortgage, a mortgagee is not obliged to release or discharge any part of 
the security until the whole sum is paid in full35. It follows that even if a flat 
purchaser had paid the full price for the shares of land he has contracted to 
purchase, he might not be able to obtain the title to the shares if the developer 
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35  Sin, K.F. Supra note 26 
79 
defaulted under the building mortgage to fully repay the debt36. Because of this 
legal position, the government has required the obligation of partial release to be 
inserted into the building mortgage, in order that it will be accepted under the 
Consent Scheme. Hence, upon the mortgagee’s receipt of the full purchase price, 
the corresponding shares of land will be free from the encumbrance of the 
mortgage.  
Nevertheless, this protection is afforded only to those whose full payment of the 
purchase price has been received by the mortgagee bank.  
All in all, in order for the government to accept it as a means of finance under the 
Consent Scheme, the building mortgage has to be one which advances sufficient 
monies properly, for the purpose of the development, but not anything else, with 
provisions for partial release and with an authorized institution, in order to ensure 
adequate and certain finance for the project, and proper delivery of the title upon 
payment of the full price by purchasers.  
As evidence to show the compliance, the applicant is required to produce 
1. a copy of the registered building mortgage; 
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2. a deed of variation to the building mortgage to effect the partial re-release 
mentioned in point (5), if the original mortgage does not contain a clause to the 
effect; and 
3. a mortgagee’s certificate as to the total amount of the loan that has been drawn 
and remains undrawn for the development of the lot at the time of application37. 
Furthermore, the solicitor firm handling the presale also has to declare in the SD of 
the existence of a building mortgage as a means of finance38. 
Having the building mortgage, there may still be possibilities that the mortgagee 
cancels the loan facilities. The mortgagee has to undertake to inform the solicitor firm 
of such cancellation, if it is for any reason other than drawings pursuant to the 
building mortgage or payment of the development cost from other sources39. The 
solicitor firm then has to inform the Director of Lands and recognize that the consent 
given will be deemed to have been cancelled for the units unsold at the time, unless 
the firm holds sufficient funds of purchase money to finance the balance of the 
construction costs40. Nevertheless, this system of information and cancellation of 
consent can only prevent further presales of the development having financial 
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difficulties. It seems unable to protect the purchasers who have already paid, if 
unfortunately after all the measures the development still runs into financial 
difficulties.  
4.2.1.2. Bank Undertakings 
Another form of finance accepted by the government is by means of a bank 
undertaking41. With such, finance is guaranteed up to a certain limit that should be 
adequate for the development to be completed in normal situations.  
A bank undertaking is one by the undertaking bank that it will advance money to the 
developer or other persons as directed by LACO, so as to ensure completion of the 
development if the developer is unable to provide necessary finance for the purpose, 
regardless of the reasons for such inability42. It does not create any legal rights over 
the flats for the undertaking bank43. As a result, the developer must have good 
standings for the bank to be willing to procure the undertaking44. A fee and a 
back-to-back undertaking by the developer’s parent company to repay to the bank the 
loans advanced to the subsidiary developer, if any, are also required45.  
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44  Id. 
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The bank takes action only upon the developer’s failure to finance, but not in normal 
situations. The liability arises whenever the developer fails to finance, irrespective of 
the reasons. This means the bank cannot shirk its liability to provide the necessary 
finance, by picking at the reasons for inability of the developer to pay, or by pointing 
at the inability of the developer to carry on the development project itself. Also, the 
payment can be to some other persons as directed by LACO, so that the undertaking 
bank has to finance even when the developer is unable to continue the development 
itself.    
In anticipation of the developer’s failure, the undertaking is one with the government, 
not the developer46. Hence the government can enforce the undertaking when the 
developer fails. If the undertaking is made in the developer’s name instead, it may 
only be enforceable by the company itself, its receivers or liquidators, if any, but not 
others because of the doctrine of privity of contract. Yet, the able parties may not be 
interested in such enforcement.  
Like a building mortgage, certain formalities are required for a proper undertaking: 
1. The undertaking should be in a standard form47. 
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 This is to ensure the requirements by the government are all inserted. 
2. The undertaking has to be under seal, with a solicitor signing it to confirm its due 
execution48.  
3. The undertaking must be registered in the Land Registry and forwarded to 
LACO before the first ASP is entered into49.  
 This is not concerned with priority in interests of the land50. It is only for the 
 purpose that the public can inspect and appreciate the financial status of the 
 development project51.  
Again, to ensure the reliability of the undertaking, and hence adequate and certain 
finance when the need arises, the undertaking bank should be a licensed bank or a 
registered deposit taking company in accordance with the Banking Ordinance52, with 
the name of such institution disclosed before consent is issued53.  
With such an undertaking, finance for the project is guaranteed. However, to be 
equitable, the bank’s liability is not without limit, its maximum liability is the total 
amount required by the developer to complete the development as certified by the AP 
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on a date before the undertaking is executed54, and this liability will automatically 
cease and determine  
a) when 12 months have passed after the estimated compliance date of the 
development, as certified by the AP at the time the undertaking is given, or after 
the expiry of the current building covenant date in the government grant, 
whichever is the later;  
b) upon the issuance of a Certificate of Compliance by the Director of Lands to the 
effect that the developer has complied with all positive obligations under the 
government grant in relation to the development;  
c) when the total amount in the stakeholders’ accounts is sufficient to meet all 
construction costs as certified by the AP to be still required to complete the 
development in accordance with the terms and conditions of the government grant; 
or 
d) when the bank’s liability as against the AP’s certificate on the outstanding 
construction costs is reduced to zero55. 
These are situations where the advancement by the bank is no longer necessary, or 
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where it would be unreasonable to require the bank to continue a financing liability 
which it does not expected. The bank will be entitled to have the return of the 
undertaking when all its liability thereunder has come to an end56. 
With the use of a bank undertaking, contingencies where normal finance becomes 
inadequate are provided for. The outstanding construction cost at any time can be 
covered to the extent that it equals to the original total amount required for 
development completion as certified by the AP. Also, with the insurance taken by 
contractors in discharging the corresponding obligation under the standard form of 
contract, contingencies of accidents causing cost overruns are provided for.  
As evidence of compliance, a bank undertaking, incorporating all the above 
requirements in the standard form, will have to be submitted to LACO. The solicitor 
firm also has to declare in the SD as to the existence thereof57.  
4.2.1.3. Unsecured Loans 
A third source of finance mentioned in the LACOCM is unsecured loans. It is mainly 
for financing payments already made. The government requires the loan financiers to 
covenant for not withdrawing thereof before project completion. Hence, the developer 
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will not have to obtain finance for loan repayment in the middle of the development 
project. 
Unsecured loans are loans provided without requiring securities therefor. These are 
usually provided by the developer’s shareholders, directors, holding companies or 
associated companies for the construction of the development58. Because of the 
sources, which are not necessarily organizations with strong financial standings, they 
are not accepted as a sole means of finance for the outstanding construction costs, but 
are only accepted as existing loans for previous cost payments when they have been 
provided to pay the costs of construction up to the application for consent to sell59. A 
building mortgage or a bank undertaking sufficient to cover the outstanding amount 
must be arranged60.  
Where there are such existing unsecured loans, the financiers are required to covenant 
in the ASP not to call back the loans made or to be made until the whole development 
has been completed61. This is important to ensure the developer’s financial viability. 
Recall that a building mortgage only needs to be adequate to cover the outstanding 
construction cost62, and a bank undertaking only advances money for outstanding 
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costs63. If there is no such covenant, when loans for previous payments are called 
back, the developer may be unable to obtain finance therefor.  
A further requirement is imposed on the financiers, in many cases being the sponsors 
of the project company64, for a covenant to provide the future necessary finance for 
the completion of construction 65 , to provide unlimited finance to cover any 
construction cost overrun66. So, despite the lower acceptability to LACO, unsecured 
loans actually provide an additional source of finance in case the two other methods 
fail, especially when there are cost overruns.  
The covenant is with purchasers in the ASP. This is to protect purchasers upon failure 
of the developer company. Without the covenant, only the loan contract between the 
developer and the financiers can be fallen back on. This is not enforceable by the 
interested purchasers because of the doctrine of privity of contract. The financiers 
may then be able to refuse the provision of finance necessary to complete the 
development. With the covenant, purchasers can enforce their rights against the 
financiers to get the finance.  
As evidence of the arrangement, the SD by the solicitor firm contains a declaration 
                                                 
63  The amounts advanced depend on the outstanding cost required for completion – being the lesser 
 of the outstanding cost less the total amount in stakeholders’ accounts, and the certified required 
 amount for completion at a date before the execution of the undertaking. 
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that unsecured loans have been arranged and that the financiers have covenanted in 
the ASP not to call back the loans made or to be made until completion of the project, 
and to provide future necessary finance67. The ASP will also be checked to see if the 
covenant is inserted.  
Similar to the case of building mortgage, in the event of the financiers advising the 
solicitor firm that for any reason they will not, or will not be able to, finance the 
construction of the development by providing the balance of the construction costs, 
the solicitor firm undertakes in the SD to inform the Director of Lands and recognizes 
that the consent given will be deemed to have been cancelled for the units unsold at 
the time68. 
4.2.1.4. Comparison of the Acceptable Means of Finance 
The above has shown the 3 forms of finance for the government to accept that the 
developer has adequate financial arrangements for completing the development, the 
respective rationales for the acceptance, and the various requirements. There are some 
differences in the requirements of each. Below is a short comparison.  
The building mortgage is a contract signed between the developer as a mortgagor and 
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the financier bank as the mortgagee. The undrawn amount has to be shown to be 
adequate to cover the outstanding construction costs estimated when applying for the 
consent. Since there may not be any further means of finance, money advancement 
requirements are imposed to ensure there will be enough finance from the mortgagee 
bank to the mortgagor developer to carry the project to its completion. The building 
mortgage may be cancelled for some reasons, in which case the solicitor firm will be 
informed and will in turn inform the Director of Lands for canceling the consent in 
respect of unsold units. 
The bank undertaking is one with the government, where the bank undertakes to 
provide necessary finance in case the developer fails for any reason to pay the 
construction costs. It provides for the contingencies of the developer’s financial 
inability. Under this arrangement, the normal finance is provided by other methods, 
and the manner of financial resource advancement in the project is not governed by 
strict procedural guidelines as in the case in a building mortgage. Since it is an 
undertaking to provide the necessary finance upon the developer’s failure for any 
reasons, the undertaking bank is not anticipated to withdraw from the obligation. 
Hence, there is no comparable system of notification and cancellation of consent.   
The unsecured loans are loans provided usually by the developer’s shareholders, 
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directors, holding companies or associated companies for the construction of the 
development, and they are only accepted as a means of finance additional to a 
building mortgage or a bank undertaking. Financiers are required to covenant in the 
ASP with the purchasers not to call back any loans advanced or to be advanced, and to 
provide necessary finance until the completion of the development project. Similar to 
the arrangement of a bank undertaking, there is no strict procedure guidelines for the 
manner in which the normal finance is provided. Similar to the case in a building 
mortgage, the financier may not continue to provide the finance for some reasons, in 
which case the solicitor firm will be informed and will in turn inform the Director of 
Lands for canceling the consent in respect of unsold units. 
4.2.1.5. Summary of the Means of Finance 
The developers having either a building mortgage or a bank undertaking, with or 
without unsecured loans, the government will be satisfied that there will be adequate 
financial resources for the development project. It is only when the government is so 
satisfied will it allow the presale. But it is a necessary, yet insufficient, requirement. 
4.2.1.6. Stipulations on purchase money 
The next thing the government has to be satisfied is that purchase money advanced by 
purchasers will be well maintained or well used. This is very important, particularly 
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when the developer does not have strong financial reserves itself. The reasons are 
fivefold.  
First, where a building mortgage is used, the mortgagee bank will only release from 
the mortgage the shares of land to purchasers upon receipt of the full purchase price. 
If the purchase money, being the major source of repayment69, is missing and the 
developer cannot repay the bank otherwise, the shares of land may be enforced by the 
bank, instead of being passed to purchasers, notwithstanding their full payment of the 
purchase price. 
Second, if the purchase money is missing and the developer is unable to repay the 
loans under the building mortgage, the mortgagee bank can choose to terminate the 
mortgage, and not to go on financing. The project may not even be completed. 
Third, the purchase money provides an important source of financing the construction 
cost when the outstanding cost becomes larger than the original estimate, so that the 
building mortgage, or the bank undertaking, is not enough for full coverage. If the 
purchase money is not well maintained, and the developer cannot obtain necessary 
finance for the overruns, then, again, the project cannot proceed to completion. 
Forth, if the money is reserved or used on the construction of the project, without 
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being diverting elsewhere, in case the project encounters some problems and cannot 
be completed, purchasers can be compensated either from the reserve of purchase 
money in the stakeholders’ accounts, or from the realization of the project after any 
mortgagee bank is paid, when the developer is not in a position to compensate the 
purchasers from other sources.  
Finally, if there is no restriction on withdrawal of the purchase money by the 
developer, the presale can turn into a fraud where the developer attracts money from 
purchasers, and then deliberately takes away all the money, leaving behind the 
uncompleted development. There may not be genuine intention of development.  
Therefore, there have to be mechanisms to ensure purchase money is well maintained, 
not being diverted away from the original purpose. 
One of the requirements of the Consent Scheme is the use of an approved ASP, which 
must contain the following stipulations to maintain purchase money. 
The whole protection begins with a role of stakeholder. Instead of directly passing to 
the developer who may simply take away the money, the purchase prices paid by 
purchasers will be held by the solicitor firm handling the presale, who has made the 
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SD, as a stakeholder, in a client account70. As a stakeholder, the solicitor firm holds on 
trust the purchase money for both the vendor developer and the purchasers71. The 
interest of the purchasers in the money is looked after by the firm, which holds the 
money to await the happening of an event which will determine who is entitled to the 
money72. If development costs are met, the money is passed to the vendor developer; 
if the vendor developer is in default so that completion cannot take place, the 
purchasers can recover their deposits from the stakeholder73. 
Then, in ensuring that purchase money go to complete the development, the money 
will be released by the stakeholder in a controlled manner according to Clause 26 of 
the standard ASP, which requires that the money is directed 
1. first, towards payment of the construction costs which are certified by the AP as 
having been expended or having become payable on the construction of the 
development, but which have not been drawn by the developer under the 
building mortgage; 
2. second, towards payment of funds drawn and the corresponding interests under 
the building mortgage for payment of construction costs, if any; 
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3. third, towards payment of any other moneys secured by the building mortgage 
where the balance in the stakeholder account is sufficient to cover the entire 
outstanding balance of construction cost as certified by the AP and other sums to 
repay the funds and interests under the building mortgage for payment of 
construction costs; 
4. fourth, to the developer where the balance in the stakeholder account is sufficient 
to cover the entire outstanding balance of construction cost as certified by the AP 
and the total of repayments under the building mortgage74. 
It can be seen that construction costs have to be settled first, then the building 
mortgage. Only after that can the excess be paid to the developer. Construction costs 
are, according to the definition clause, amounts incurred or paid to any contractors or 
suppliers for work done, or materials or goods supplied, in connection with the 
construction of the development and in rendering the development fit to qualify for 
the issue of the Occupation Permit, and any other amounts (including professional 
fees) which (in the opinion of the AP) need to be incurred by the developer in order to 
complete the construction of the development in accordance with the building plans 
and in rendering the development fit to qualify for the issue of the Occupation 
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Permit75. Other costs incurred for the development of the lots are not treated as 
construction costs76. 
The rationale of the procedures is that settlement of construction costs is a must in 
ensuring completion of the development for it to be deliverable to purchasers. Then, 
the next important issue is to clear the charge the mortgagee has on the land, so the 
building mortgage has to be repaid.  
In order that the money cannot be easily cheated away, double payment of the same 
item is prevented by ensuring items for which payment is made from the stakeholder’s 
account should not be entitled for payment under the building mortgage, and vice 
versa77.   
For added protection to purchasers, in the standard ASP, there is a clause 3(2) 
stipulating that 
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out in 
Clause 26, such money shall be deemed to have been paid by the Purchaser to Messrs. [         ] as 
agents for the Vendor. 
This clause provides protection to purchasers so that in the event of insolvency or 
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default of the stakeholder, the purchasers will still be in a position to require specific 
performance by the vendor78. The vendor is bound to assign the flat to the purchasers 
because he has received the relevant consideration through his agent79. This is fair 
having regard to the principle that ‘he who nominates the stakeholders must accept the 
risk’80. Nevertheless, in case both the stakeholder and the developer default, this 
clause may not be of help. This will be discussed in the Chapter 6.  
It must be noted that the ASP is not adequate to bind the solicitor firm as it is a 
contract between the developer and the purchasers only.  
Hence, before it issues its consent, the government requires the solicitor firm to make 
the SD, one clause of which stating that the firm will handle the money in accordance 
with the ASP.  
The SD is made under the Oaths and Declarations Ordinance81, so it has all the 
required formalities of a valid SD. False statements made knowingly or willfully 
therein can attract 2 years of imprisonment and a fine under the Crimes Ordinance82. 
On the other hand, if the solicitors do not follow the rules in the ASP to deal with the 
purchase money, their acts may cause damage to their own reputation, or the 
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reputation of the profession as a whole. They are thus acting in contravention of the 
rules of professional conduct and may face disciplinary actions by the Law Society.  
The other means of control is through the consent terms, which are conditions the 
developer has to fulfill after the issue of consent by the Director of Lands. The terms 
require the developer’s solicitor firm to act as a stakeholder and receive in an account 
with a licensed bank all deposits and periodic payments made under the preliminary 
agreements and ASP, with no part of any such money to be paid to the developer until 
the full amount of the development costs have been covered83. Even then, it is only 
the excess over the amount required to complete the development which can be paid84. 
Also, the preliminary deposit or reservation fee paid to the developer shall be handed 
over to the stakeholder within a very short time, ie, 3 working days of its receipt by 
the developer85. 
On discovery of non-compliance with the conditions, the consent to pre-sell can be 
suspended. If the developer carries on the presale, it will be in breach of the 
conditions of the land grant or relevant orders. 
Also, an undertaking in writing to observe and comply with the conditions is required 
to be given by the stakeholder in favour of the Director and the undertaking shall be 
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delivered to LACO prior to the commencement of registration86. The government can 
enforce its action against the stakeholder in case of breach.  
4.2.1.7. Stake (Past Requirement) 
Previously the government would require the developer to have sufficiently invested 
in the development project, having a stake of at least 30% of the total cost of land and 
the proposed development87, using the formula  
Stake = 
land cost + expended building cost
land cost + total building cost   
or, in case of Exclusion Orders, the formula  
 stake =  
land cost + tenants' compensation + expended building cost
land cost + tenants' compensation + total building cost   
However, the government reviewed on this requirement in August 2002 and was 
satisfied that the requirement has always been fulfilled due to the fact that the land 
premium (including the before value and land acquisition costs in lease modifications 
and land exchanges) and the cost of foundations and piling have always well exceeded 
30% of the total cost.  The government has, therefore, decided that the requirement 
to prove the 30% investment in the certificate of the AP can now be dispensed with 
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for all applications for consent88. 
Yet, from this past requirement, one can see that the concern of the government is 
always on the probability of the development being completed. If there have already 
been substantial investments, the probability of its continuance to the end is higher, as 
the opportunity cost for abandoning is higher as well. By requiring a substantial 
investment by the developer before the issue of consent, the government can be surer 
of the developer’s commitment in carrying the project to its end for harvesting the 
investments. 
4.2.2. Technical Variability 
After looking at the measures dealing with finance, the next issue is one of the 
technical side. Actually, besides financial difficulties, the reasons making a 
development project unable to proceed to completion are usually technical problems.  
However, by imposing requirements on the stage of completion, these technical 
problems are alleviated, if not prevented. As shown in section 3.4.3, at the time of 
application, the building plans must have been approved, the consent to commence 
building works on the superstructure of the building must have been issued, and the 
building contract must have been signed with a contractor. These mean the 
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construction is checked to be technically feasible and the site and technical resources 
are ready for the construction. The performance bond contractors have to procure 
under building contracts also afford some guarantee on availability of the technical 
resources, because if an existing contractor fail, a sum of compensation can be 
available to the developer for it to enter into contract with another contractor. 
More important is the requirement for the completion of foundations works. This 
stage of works is usually the one which encounters most technical problems big 
enough to halt the whole development project. As a result, the government requires 
the stage to have been completed before the consent can be applied for. The 
requirement thus serves the purpose of screening out projects with higher probability 
of failure.  
As mentioned in Chapter 3, for the purpose of ensuring the above, the AP’s certificate, 
accompanied by various evidence of approvals, and the solicitor firm’s SD declaring 
the submission of the AP’s certificate, are required to be submitted.  
4.2.3. Inability of Developer to Carry on the Project 
On financial and technical terms, the development should be able to proceed to 
completion under the various requirements of the Consent Scheme. However, there 
may be situations where the developer encounters problems on its other investments, 
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so that it has to close down. Will this prevent the development from being completed? 
If a building mortgage is used as the means of finance, there is usually a provision in 
the mortgage document itself to assign the rights and benefits of the mortgagor 
developer in building contracts, insurances, disposal contracts/proceeds to the 
mortgagee bank, which will be exercisable by the bank upon default on the part of the 
developer89. Receivers may also be appointed in such situations to carry on the 
developer’s business in relation to the land on which the development project stands, 
and to enforce any building contract90. That means there exists a mechanism such that 
the mortgagee bank or the receivers can take the developer’s place to carry on the 
development, with a view to putting it into a more marketable state.  
Where a bank undertaking is used, there are no receivers on the development. But 
there may be receivers of a crystallized floating charge or liquidators dealing with 
uncharged assets of the developer on its winding up. The receivers can carry on the 
business in relation to the asset on which the charge crystallizes as they think fit, and 
in conformity with directions from the charge-holders. The liquidators can carry on 
the business as necessary for the beneficial winding up with the assets at their custody, 
with the sanction of the court or the committee of inspection91. The developments 
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may then be carried on by one of these parties at whose disposal the development is, 
with the money advanced by the undertaking bank under the directions of the 
government92.  
However, since the mortgagee bank, the receivers and the liquidators are at liberty to 
deal with the development as they think fit93, they may not want to carry on. In this 
case, the purchasers can claim against the developers for returning the money paid 
with interests thereon, as provided by the ASP.  
4.2.4. Summary of Requirements against the Risk of Non-Delivery 
With requirements to ensure adequate finance, reduced level of technical difficulties 
before the consent is given, and mechanisms, under a building mortgage or as 
provided in company laws, to enable the takeover of the development by some other 
parties when the developer cannot proceed with the pre-sold development and repay 
the building mortgage, if any, the risk of non-delivery should be reduced.  
However, if problems still occur to make the development unable to be completed, 
purchasers can rely on stipulations in the ASP to rescind the contract, getting back the 
sums paid with interests thereon instead of the completed units.  
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By clause 4(3) and clause 4(4)(a) of the standard ASP, purchasers have the right to 
rescind the ASP on serving a 7 day notice to the vendor developer, in case the latter 
cannot complete the development by the date of completion specified in the ASP, or 
such dates as extended by the AP on specified reasonable grounds of events 
uncontrollable by the developer, i.e. strike or lock-out of workmen, riots or civil 
commotion, fire on other accident beyond the developer’s control, war or inclement 
weather, or force majeure or Act or God. On rescission, purchasers can get back all 
amounts paid under the ASP, together with interest thereon at the rate of 2% per 
annum above the prime rate specified by the Hongkong and Shanghai Banking 
Corporation Limited (HSBC), calculated from the date or dates on which such 
amounts were paid up to the date of repayment94.  
Recall the maintenance of purchase money in section 4.2.1.6, a sum of money is 
reserved either in the stakeholders’ accounts or translated into the more realizable part 
of the development. There are at least some assurances that they can get back some 
compensation.  
4.3. Dealing with Risk of Defective Titles 
The next serious risk is one of defective titles.  
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The main reason for the risk was that the purchase could not be registered before the 
implementation of the Consent Scheme as it was in breach of the non-alienation 
requirement in the conditions of land grant95. By formally recognizing the presales, 
giving consent thereto, the ASP can be, and is required to be, lodged for registration 
in the Land Registry within one calendar month of the date of the preliminary 
agreement96. This eliminates the disputes as to priority of interests and hence the risk. 
As the purchases are registered, a simple land search can reveal the purchasers. Their 
interests bind the whole world including bona fide purchasers for values without 
notice, because with registration there is constructive notice. Gone is the need to 
consider whether the subsequent parties have notice or not of the existing interests of 
the purchasers; or whether the subsequent parties are bona fide purchasers for values 
or not.  
Besides, LACO requires that the land on which the project is developed to be free 
from any financial encumbrances except a building mortgage satisfying the 
abovementioned requirements97. It requires for this purpose the submission of a set of 
Government Grant and deed register/record of owners/computer printout certified by 
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the Land Registrar or by a solicitor98, in order that it can check if the above is fulfilled. 
As a result of this requirement, together with the requirement of partial release in the 
building mortgage99 as discussed previously in section 4.2.1.1, purchasers will not pay 
the full prices for their shares of land only to find that further money has to be paid to 
set the same free at their disposal.  
With the above, the first purchasers, or those who have had their full purchase price 
received by the mortgagee bank if there is a building mortgage, can be quite certain of 
their legal titles. How about subsequent purchasers purchasing from the first 
purchasers before completion? This is the situation where after a unit has been sold by 
the developer, the relevant ASP is subsequently cancelled by mutual agreement by the 
two contracting parties, and the developer then sells the same unit to a new purchaser 
nominated by the first purchaser before the completion. This is allowed and provided 
for under the standard ASP. 
As mentioned above, the interest of the first purchaser is registered, and can be 
inspected by a prospective subsequent purchaser. Any mortgages or charges on the 
property by the purchaser are also registered for inspection. As a result, the 
subsequent purchaser is protected from secret and fraudulent conveyances, as means 
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are provided whereby titles to real and immovable properties may be easily traced and 
ascertained100.  
A purchaser purchasing from this subsequent purchaser is also protected, as the 
subsequent purchaser will disclose by setting out at length in the new ASP in full the 
details of all confirmors, nominees and other intermediate parties who have purchased 
or sold the unit or any interest therein101, giving a clear record of interests relating to 
the shares of land the unit is concerned. This is the result of a covenant in the ASP 
with him, procured by the first purchaser as required by his own ASP and the consent 
conditions. The full monetary price or other consideration, and including any 
commission, reservation or agency fees or any other amount which any of the parties 
knows has been paid or given to any intermediate transaction in addition to the 
consideration payable to the developer for the purchase of the unit also have to be 
stated102.  
The new purchaser is also required to give a covenant in the new ASP to procure from 
any sub-purchaser or other transferee whomsoever or subsequent new purchasers a 
covenant in the sub-sale ASP to provide the same details, and procure the same 
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covenant, or impose a binding obligation in any other agreement to the same effect103. 
In this way, purchasers along the whole chain are protected.   
Finally, apart from the obligation on the part of the purchasers, the consent conditions 
also require the developer to ensure that the full details referred to above in respect of 
all transactions which took place between the date of the formal ASP with the first 
purchaser and the date of the assignment are set out at length in the assignment104.  
To conclude, registration of the pre-purchase made possible after the Consent Scheme 
formally recognizing of the purchase, and requirements to make sure the clear set out 
of details affecting the title help reduce the risk of a defective title owing to secret and 
fraudulent conveyances.  
4.4. Dealing with Risk of Delay 
The above two are the major risks the Consent Scheme has been trying to reduce since 
its introduction. There are more aspects in the Scheme to deal therewith. For other 
risks however, the vehicles are fewer, mainly through the ASP and the consent 
conditions. The ASP is a contract binding on the developer (and purchasers), while 
breach of consent conditions may lead to suspension of the consent.  
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For the risk of delay, it is mainly addressed by terms in the ASP, by setting out the 
responsibility of the developer to complete on time, and the remedies purchasers may 
have upon delays.  
Clause 4(1)(4) of the ASP states that the vendor developer has to complete the 
construction by the specified completion date, subject to such extensions of time as 
may be granted by the AP for limited reasons as mentioned in section 4.2.4. Upon 
issue of such extension, the developer has the obligation to notify purchasers in 
writing within 14 days and to furnish purchasers with a copy of the relevant certificate 
of extension105, so as to keep them informed of the progress of the development, for 
making necessary arrangements, eg, for their own accommodation.  
On the specified completion date or expiry of any extended period, if the developer 
fails to complete, then as mentioned in section 4.2.4, purchasers can rescind the ASP 
and get back all amounts paid with interests thereon. Alternatively, they can choose to 
wait for the completion. In that case they should not give the notice of rescission, 
which has to be given within 28 days106. Then they will be entitled to interests at the 
same rate as in rescission on all amounts paid under the ASP from the date following 
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the completion date or the extended date up to the date of completion107.  
Where the developer still fails to complete within a period of 6 months from the 
extended date, purchasers can again choose either to rescind the ASP, getting back 
their payments with interests; or to await the completion, receiving interests for the 
waiting period108. In either case, the interests are calculated in the same way as before. 
Furthermore, upon events likely to render the developer unable to complete the 
project by the expiry date of the building covenant period in the conditions of the land 
grant, not to mention the completion date which must be earlier109, the developer 
should promptly apply to the Lands Department for extension of such period, and 
should notify purchasers of such application and the terms of extension granted within 
30 days of each event110. Where application is not made and the development at the 
end turns out to be uncompleted by the original expiry date, rights will accrue to 
purchasers to rescind the ASP, and to get back any amounts paid under thereunder, 
with interests calculated at the same way as in the case of failure to complete by 
completion date.  
These clauses serve the purpose of clearly setting out the damages payable to 
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purchasers on delays. Complicated and costly legal processes to claim for damages in 
common law can be saved.  
Finally, by clause 3(3), in the event of purchasers being required to pay the balance of 
the purchase price when the developer is not at that time in a position validly to assign 
the property for whatever reason, the purchasers can choose to withhold such payment 
until the developer can validly assign, and has given to the purchasers at least 14 
days’ notice in writing to that effect.  This gives a more equal footing to purchasers 
in the sense that payments can be delayed where the assignment is delayed. However, 
it is not uncommon for purchasers to agree to fully pay the purchase price 
notwithstanding the progress of the development. 
4.5. Dealing with Risk of Inferior Fittings and Finishes 
In dealing with this risk, consent conditions and ASP terms are employed. 
First, the consent terms require the disclosure of information on fittings and finishes. 
One of the terms requires the provision of a sales brochure containing such for 
prospective purchasers’ information. The level of details is however not specifically 
governed.  
A copy of the sales brochure has to be sent to the Consumer Council, the Secretary for 
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Housing and the Estate Agents Authority. Any disclaimer of the accuracy of any such 
information, whether made before or after consent has been given, will be considered 
to be a breach of the terms of the consent, such that the consent can be suspended111. 
This can prevent the developer from relying on an exemption clause to avoid the 
liability of misrepresentation.  
Then, clause 10(c) of the ASP is a warrant by the vendor developer that the fittings 
and finishes specified in a relevant schedule attached to the ASP will be used on 
completion. LACO has recommended the items to be listed in the schedule112. Yet, 
they are only recommendations and the developer is free to deviate therefrom.  
To provide for contingencies where the developer is prevented by force majeure or 
other reasons beyond his control from obtaining such fittings and finishes, there is a 
saving in the same clause that in such case other fittings and finishes certified by the 
AP to be of a comparable quality may be used as substitutions.  
On breach of a warrant, the law is that no right of rescission will be resulted. Only 
damages will be payable to the suffering party. Yet, whether a warrant is a warrant at 
law depends on substance rather than form. The use of the word ‘warrant’ is not 
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sufficient. Instead, it must not go to the root of the contract113. For the use of different 
fittings and finishes, this test should be passed. So, in case the scheduled fittings and 
finishes are not used, and that it can be established that the substitutions are not of a 
comparable quality, the AP will determine the damages payable114. However, when 
the AP is an employee of the developer, he may not rule against the developer to say 
that the quality in the completed development is inferior to that specified. There is a 
conflict of interests. 
Thus, an appeal mechanism exists such that if purchasers, or less frequently the 
developer, are not satisfied with the AP’s decision, another AP shall give his final and 
binding decision115, which shall be fair to both parties as this second AP is agreed to 
be appointed by both parties, or by the President of the Hong Kong Institute of 
Surveyors.  
4.6. Dealing with Risk of Changed Facilities 
Similar to the above risk with fittings and finishes, consent conditions and ASP terms 
play a major role in dealing with the risk of changed facilities. 
First, the sales brochure required in the consent terms has to provide information on 
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facilities upon completion. Then, clause 10(e) of the ASP is a warrant by the vendor 
developer that on completion of the development the communal or recreational 
facilities should be as set out in the attached schedule.  
Further, the developer should have in the ASP included the facilities to be provided in 
the definition of ‘development’ which purchasers contract for. So, if the developer 
fails to deliver the facilities on completion, purchasers have a right to rescind the ASP, 
by the judgment of Shun Ying Hing Ellen v Far East Real Estate Agency116, by reason 
of the developer failing to complete the ‘development’.  
It can be said that the purchasers can be surer of the facilities of the development on 
completion, if information thereon is disclosed. Yet, the levels of details disclosed are 
again at the developer’s discretion.  
One point to note about the change of the communal facilities is that the change may 
result in changes in the number of undivided shares into which the land and the 
development is divided, and hence the proportion of shares each flat bears to that born 
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by the whole development. This is expressly allowed in the ASP, clause 21, provided 
that the change does not affect the purchasers’ sole and exclusive rights and privileges 
to hold, use, occupy and enjoy the property, nor alter the total number of undivided 
shares by more than 3% if without the prior consent in writing of the Director of 
Lands. Breach of the former may be a fundamental breach of the conditions in the 
ASP, conferring upon the purchasers the right to rescind; whereas breach of the latter 
should entitle purchasers to damages.  
4.7. Dealing with Risk of Changed Floor Area and Layout 
Once again, consent conditions and terms in ASP are relied on in addressing the risk. 
There is a requirement in the consent conditions for the developer to provide in the 
sales brochure information of floor plan specifying the principal external dimensions 
of the unit and of individual compartments in each unit117. Separate floor plans of any 
non-typical floor, a schedule of flat size indicating the size of each unit in standard 
saleable area, separately specifying areas of bay windows, roofs, flat roofs and any 
open yards, should be included as well118. This provides more information for 
prospective purchasers. 
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In order to eliminate confusion, the scale used is required to be shown. A note should 
also be included informing prospective purchasers of any special fittings or features 
affecting the enjoyment of the owner of a unit, e.g. exposed pipes, with their location 
specified; and that the internal areas of units on upper floors will generally be slightly 
larger than lower floors due to the reducing thickness of structural walls on upper 
floors119.  
Then, clause 10(d) of the ASP provides that the developer warrants to purchasers that 
the property will on completion of the construction be as shown on the plan attached 
to the ASP, and the saleable area will be as specified in the attached schedule, 
definition of which is clearly set out to reduce confusion in interpretation. 
Nevertheless, this warrant is subject to the developer’s reserved right to alter the 
building plans whenever it considers necessary, provided that it notifies the affected 
purchasers in writing of such alteration as soon as the altered plans have been 
approved by the Building Authority120.  
In case there is plan alteration, purchasers can rely on an express provision in the ASP 
to rescind the contract if the variation in saleable area is more than 5% of the saleable 
area specified121. They can do so by giving notice in writing to the effect within 30 
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days from receiving the written notification of altered plan approvals122. Money paid 
under the ASP will then be returned with interests thereon at the rate of 2% per annum 
above the prime rate specified by HSBC from time to time, and calculated from the 
date or dates of payment to the date of repayment123. However, if no notice of 
rescission is received by the developer within the specified time, the purchasers shall 
be deemed to have accepted such plans124.  
Where the variation is less than 5%, the remedies provided in the ASP is an 
adjustment in the purchase price in proportion to the variation in the saleable area125.  
With the above provisions, purchasers’ position under the situation of changed floor 
areas is clearer to them. Where the variation is substantial, i.e. more than 5%, they can 
rescind the ASP without resorting to the court to prove the breach is fundamental, and 
that the variation is large enough to make the property units substantially different 
from the originally contracted ones. 
Again, the changes in floor plans may result in changes in the number of undivided 
shares, where the discussion in section 4.6 applies.  
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4.8. Reducing other Conveyancing Risks 
Many of the conveyancing risks for purchasers are the results of the terms of the 
conveyancing documents drafted traditionally by solicitors on behalf of developers, 
towards whom the imbalanced bargaining power tilts. With the use of a standard ASP, 
some of the unfair practices can be rectified.  
For instance, under clause 11(1)(a), it is expressly stated that purchasers can at any 
time before completion of the sale and purchase sub-sell the property or transfer the 
benefit of the ASP without any interference or charges by the developer. This 
addresses the problem where developers demanded unreasonable administrative 
charges under these situations.  
The preliminary agreements under the Consent Scheme are regulated as well. The 
firm of solicitors is required to declare in the SD that the firm will check that the 
terms of any preliminary agreement do not breach the consent terms, as mentioned in 
session 3.5, before it prepares any formal ASP126.  If any breach is identified, the 
firm will not act for either the developer or the purchaser in the sale of the relevant 
unit and will immediately notify LACO of the breach127.  The notification will 
immediately act as suspension of the consent and no further sale of units shall take 
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place until LACO has confirmed in writing that the consent is reinstated in respect of 
the unsold units, subject to any additional conditions128.  
Apart from documents, for better protection to purchasers, representation by a 
solicitor independent from the developer is also encouraged. A clause reminding 
purchasers of this right of separate representation is inserted in the ASP. A consent 
condition also expressly provides that purchasers should be entitled to such separate 
representation. 
Finally, through various consent conditions, many other measures designed to provide 
protection to purchasers are imposed. They are mentioned in section 3.5.3. 
4.9. Conclusion 
In this chapter, it has been shown that the Consent Scheme tries to reduce the risk of 
non-delivery by requiring evidences of financial and technical viability of the 
developers. And with the use of a standard ASP, the various consent conditions 
imposed, and SD by solicitors, the purchase money is ensured to be well kept. The 
ASP and consent conditions also reduce the risks of delay, inferior fittings and 
finishes, changed facilities, floor area and layout, and other conveyancing risks for 
purchasers.  
                                                 
128  LACOCM 40 
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However, every system may have some inadequacy. The Consent Scheme, with the 
above, cannot fully address all the problems associated with the presale practice. 
Some of the problems have been hinted above.  
On top of these, the incident of Villa Pinada, a close case of non-delivery, which 
emerged on 16 May, 2003, further demonstrated the potential risks unaddressed by the 
Scheme.  
In the next chapter, the incident will be discussed. 
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Chapter 5 The Incident of Villa Pinada 
5.1. Introduction 
Ever since the introduction of the Consent Scheme, non-delivery of pre-sold 
properties had not occurred. This was true until the incident of Villa Pinada, the first 
incident of possible non-delivery after the Scheme came into effect. 
This incident, actually together with another problematic sister project, the Aegean1, 
has attracted attention as to the adequacy of the Consent Scheme. The government, 
developers, solicitors, AP’s, and purchasers all had a say. 
In this chapter, the incident of Villa Pinada will be looked into. However, as the case 
is still under legal proceedings, the information that can be obtained, and the 
conclusions that can be drawn are rather limited.  
5.2. Background Information 
Villa Pinada is a luxury development in Tuen Mun, at no.88, Hong Po Road, on Tuen 
Mun Town Lot 4512. The lot was granted under conditions of new grant in exchange 
                                                 
1  The Aegeon is a sister project. It is developed by another subsidiary company of the Gold Face 
 Holdings Company Limited. For the purpose of this dissertation, only the Villa Pinada is chosen 
 for discussion. 
2  Information from a land search in the Land Registry 
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for some surrender lots3, N.G. No 3429, with a lease term of 50 years commencing 
from 9th May, 20014.  
The development consists of 319 units in total, distributed over 123 3-storey-houses5. 
There are also 123 car parking spaces, and a club house. The total gross floor area is 
23997 square metres, and saleable area 27432 square metres6.  
The developer was True Gold Investments Limited, a subsidiary of the listed Gold 
Face Holdings Company Limited. The AP in this case was the architect Tai Chi Wah, 
from the firm Wong & Tai Associates Limited. The solicitor firm representing the 
developer was Emersons Solicitor7.  
The estimated cost for construction first appeared to be around HK$180,000,0008. To 
finance the development, True Gold Investments Limited entered into a building 
mortgage with the Kwangtung Provincial Bank, Hong Kong Branch (now part of the 
Bank of China) as agent for lenders, including itself, Bank of East Asia, Wing Hang 
Bank, Bank of Communications and Liu Chong Hing Bank9 for loan facilities up to 
                                                 
3  According to the mortgage deed of the lot, ‘surrender Lots’ means Lots Nos.291, 292, 294, 
295, 297, 337 R.P., 338, 339, 343-346, 350, 352, 355 and 357 R.P. in Demarcation District 
No.130 and Lot No.208 R.P. in Demarcation District No.132.  
4  Information from a land search in the Land Registry 
5  Information from a land search in the Land Registry 
6  From the mortgage deed of Villa Pinada 
7  Information from a land search in the Land Registry 
8  According to the Mortgage Deed for the lot of Villa Pinada, the first estimation of construction 
 cost was not more than $180,000,000 
9  The lenders are undisclosed in the mortgage deed, but other sources show these banks are 
 the lenders. The source is SCMP, 1st July, 2003. 
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HK$385,000,00010. Under the mortgage, the property, including the estate, rights, title, 
benefits, and interest in the land and all the erections thereon, is charged11. Besides, 
the rights and benefits of the developer in the building contracts, performance bonds, 
insurances, disposal contracts, proceeds, and to the extent of the developer’s interest 
therein, stakeholder accounts, are also assigned or agreed to be assigned to the 
mortgagee banks12.  
On 5th November, 2001, consent was given by the Director of Lands for the developer 
to enter into ASP with purchasers13. Since then, 205 units had been sold, with stake 
money of $556 millions. The stakeholder’s account was maintained with the Bank of 
China14.  
The completion date in the ASP was 1 August 2002, and on 22nd April, 2003, the 
occupation permit was issued15.  
5.3. The Incident 
On May 16, the luxury development was put under receivership of Ernst & Young 
Transactions Limited. The receiver was appointed after True Gold Investments 
                                                 
10  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
11  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
12  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
13  Information from a land search in the Land Registry 
14  South China Morning Post, 7 June, 2003. 
15  Sing Tao Daily, 21 May, 2003. 
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Limited failed to repay about $ 200 million in syndicated loans16.  
When the receivers took over, they reported the sale of 205 units, which should be 
worth $556 millions. However, in the stakeholder’s account held by the Emersons law 
firm in the Bank of China, Ernst & Young had recovered only $ 2.9 million of the 
total amount17.  
Meanwhile, writs had been submitted for claims against the developer by various 
creditors, seeking the settlement of unpaid bills. Among them were a sub-contractor 
Yuen Cheong Engineering, which filed the writ in the High Court seeking to recover $ 
6.35 million, being the balance outstanding on a $ 25.85 million contract for 
installation of plumbing and drainage works18; and the construction firm China 
Overseas Building Construction Ltd for outstanding balance of construction costs of $ 
50,644,79119.  
It was suspected that there had been a conspiracy to defraud20. One of the two 
executives of the developer company, Tai Chi Wah, 47, also being one of the 
principals of the AP architect firm Wong & Tai Associates Limited and the Managing 
Director of the parent company Gold-Face Holdings, was charged with conspiracy to 
                                                 
16  South China Morning Post, 19 June, 2003 
17  South China Morning Post, 25 May, 2003 
18  South China Morning Post, 7 June, 2003 
19  South China Morning Post, 4 June, 2003 
20  South China Morning Post, 4 June, 2003 
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defraud Paul Daniel Emerson, the principal in the firm of Emersons solicitors, the 
stakeholder, over the failed development21. The Financial Controller of the same 
company, Lim Hau Chun, 50, was charged for the same22. 
Tai and Lim were alleged to have created fake documents relating to construction 
works supposedly completed on Villa Pinada to get the solicitor firm to release money 
to True Gold Investments Limited from the stakeholder’s account23. The two then 
disposed of the bulk of the funds for purposes not connected to the development24, 
leaving it largely in debt, with however only a small amount of purchase money in the 
stakeholder’s account. The outstanding construction costs were estimated at $30 
million25.  
Since the outbreak of the incident, concerns had been expressed over whether the 
development would be completed, and whether or not the purchasers who had entered 
into ASP’s with the developer under the Consent Scheme could be entitled to the 
properties in question.  
There was a building mortgage securing over the development. Though in the 
mortgage deed there is a clause for partial release, the release would only be executed 
                                                 
21  South China Morning Post, 4 June, 2003 
22  South China Morning Post, 4 June, 2003 
23  South China Morning Post, 7 June, 2003 
24  South China Morning Post, 7 June, 2003 
25  Xin Pao, 24 May, 2003 
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on the banks’ receiving the full purchase prices, and at the request and expense of the 
borrower developer26. In this case, the mortgagee banks had never received the money 
in question, as it was first retained in the stakeholder’s account, and then taken away 
for other purposes. The interests in the development, hence, still vested with the 
mortgagee banks.  
Purchasers were worried that they could lose their properties, while at the same time 
having to pay the home mortgages which they had entered into for financing the 
purchase27.  
5.4. Problems of the Case 
The immediate problem with the case, as mentioned above, was that the development 
may not be continued to its completion and that the purchasers may not get their 
properties, completed or not, notwithstanding the fact that they had already paid 
substantially, or even outright therefor. On the other hand, since the purchase money 
in the stakeholder’s account had been largely missing, and the developer was in its 
many debts, the purchasers may not get repaid upon losing their properties.  
First, it is obvious that after the receivership of the developer, no party was obliged to 
                                                 
26  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
27  South China Morning Post, 23rd May, 2003 
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complete the development. The receivers had the powers to complete28, but they did 
not have the obligation. It all depended on their discretion having considered the 
appointing charge-holder’s interests. Hence, the purchasers, even on having been 
proved entitled, may only be able to get the properties in their existing uncompleted 
state. They could sue the developer for damages as a result of the difference, but given 
the financial status of the developer they were not likely to get much compensation29.  
As an alternative, the purchasers may choose to rescind the ASP altogether, by reason 
of the developer’s breach of the ASP in failing to deliver the completed units by the 
specified time. Theoretically they could wait until the completion date stated in the 
ASP to rescind under clause 4 therein, the developer may then return the amounts the 
purchasers paid together with interests thereon at the rate of 2% per annum above the 
prime rate specified by HSBC from time to time from the date or dates on which such 
amounts were paid up to the date of repayment30. If they did not wait and could before 
the completion date establish to the court that the developer could not perform the 
obligation under the ASP, they could also rescind the contract to get back the amounts 
they paid with damages they can prove. Yet again, given the missing stakeholder 
money from which repayment can be made31, and the developer’s financial status, the 
                                                 
28  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
29  As mentioned above, the developer was in heavy debts 
30  Standard form of ASP 
31  Nield, S. (1990) The Sale of Uncompleted Buildings, Law Lectures for Practitioners 1990, 
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purchasers were unlikely to get much repaid.  
Worse still, with the existence of a building mortgage, which was entered and 
registered prior to the ASP’s, the purchasers’ rights to claim over the properties were 
subject to the charge the mortgagee banks had as a security for loan repayment, which 
becomes enforceable with priority over the purchasers, on any unreleased property, 
upon non-repayment by the developer. 
In the present case, the banks enforced the security by appointing receivers to deal 
with the property, the whole of which was unreleased from the mortgage as the 
purchase money had been taken away but not passed to the mortgagee banks to effect 
the partial release of the corresponding shares of land, as stipulated in the mortgage 
deed.  
The receivers had a lot of powers in dealing with the unreleased property, including to 
take possession of, collect and get in the property, to carry on the business of the 
developer in relation to the property as they thought fit, to dispose of the property on 
such terms and conditions as they thought fit, to settle, adjust, refer to arbitration, 
compromise and arrange any claims, accounts, disputes, questions and demands with 
or by any person who was or claimed to be a creditor of the developer or relating in 
                                                                                                                                            
 pp285-319, Hong Kong: Hong Kong Law Journal Limited 
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any way to the property32. They were appointed by the mortgagee banks33. In 
performing their duties, they acted as agents of the borrower developer, but had to 
conform to directions given by the mortgagee banks34. So, they acted to the advantage 
of the latter. Also, any monies received as a result would first be applied to repay the 
costs in relation to the receivership, and then to repay the building mortgage35. Only 
the surplus after repayment in full of the outstanding amounts due to the mortgagee 
banks would be reverted to the borrower developer, or any other persons entitled 
thereto36, i.e. including the purchasers. In other words, nothing may be left in the 
development for the purchasers if the banks could not first get their loans fully repaid, 
notwithstanding the full payment of the purchase price by the purchasers. 
Compensation from other resources of the developer had to be relied on, which may 
not be of much help as explained.  
At this point, one may think again about the stakeholder’s account. If there was 
adequate purchase money left therein, the aggrieved purchasers should be able to 
recover some of the amounts paid. However, this was simply not possible: if the 
purchase money was well maintained in the accounts, the loan repayment to the banks 
would be problem-free, and the banks would not at the very beginning initiate the 
                                                 
32  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
33  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
34  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
35  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
36  According to the Mortgage Deed for the lot of Villa Pinada, Memorial no. 991357 
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receivership! In fact, the missing stakeholder money was the root of the incident. 
It was believed to be the result of creation of fake documentations to siphon off 
purchase money from the stakeholder’s account. This may be an inflation of the 
expended construction costs in the AP certificate, so that money were drawn in the 
name of paying construction costs from the stakeholder’s account while in fact the 
construction was not up to the progress represented by the expended costs.  
Other sources also suggest false or belated information on the sales of units, and that 
money paid to the main contractor (which is also owned by the developer) may not be 
necessarily used to pay up work done by the sub-contractors. However, more 
information could not be obtained on these.  
Though the above are only suspected causes of the problem, and that firm conclusions 
cannot yet be drawn while the case is currently still under investigation; what can be 
said at this moment is that there can be chances of such abuse and conspiracy to 
defraud. Obviously, these are made possible because of the close connections of the 
AP, developer, and the contractor, who can take the chance to collude with each other, 
to produce false documentations for defrauding the stakeholder solicitor, siphoning 
purchase money from the stakeholder’s account.  
5.5. The Way Out for Purchasers 
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From the above discussion, the purchasers seemed to be faced with a high possibility 
of non-completion of the development project, plus non-delivery of the title to the 
units they had paid for. They may even be unable to recover the amounts paid from 
the insolvent developer. There seemed to be no way out for them.  
As a matter of fact, in case of money being taken away for purposes other than 
intended, there must be someone to suffer if the money cannot be recovered. The 
question is who is to suffer. In this case, the answer seems to be the purchasers, who 
ranked after the mortgagee banks in claims over the properties, which was what 
remained.  
Being put in such a position, with a possible fate of losing their life savings, the 
purchasers thus went up into the streets to call for help from the government. They 
thought the government in giving its consent on the presale conveyed a message that 
the development was reliable. The message being relied upon by the purchasers, the 
government should thus do something to help when the development project turned 
out to be not that reliable. There was in fact the element of moral hazard in which the 
purchasers relied too much on the government to protect them from risks that should 
be born and avoided by themselves.  
5.6. Consequences 
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Finally, as a result of various considerations, through negotiations and arrangements 
of the receivers, the purchasers were given the rights to ownership of the property 
units. Additional finance and arrangements for the remaining construction had also 
been organized.  
On 18th August, 2003, it was announced that the receivers were expecting to finalize 
the financing arrangements with a bank syndicate very shortly to provide finance to 
complete the outstanding construction works of Villa Pinada. It was said that the bank 
syndicate considered that it would be in the interests of all relevant parties to resume 
the works without delay37. On the same date, the receivers had executed a conditional 
letter of intent with China Overseas Building Construction Limited, subject to the 
availability of sufficient funding to the receivers, to complete the outstanding 
construction works at HK$40 million, according to the standards stipulated in the 
original building contract and provide a 1-year defects liability period. The contractor 
estimated that the outstanding construction works would take about four months from 
resumption of works to complete38.  
On 11th September, 2003, the construction works were resumed39.  
There was no reason given as to why the purchasers were suddenly recognized as 
                                                 
37  Press release of Ernst & Young, 18th August, 2003 
38  Press release of Ernst & Young, 18th August, 2003 
39  Press release of Ernst & Young, 10th September, 2003 
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having the rights of ownership to the properties. The author’s explanation is that most 
of the purchasers maintain their residential mortgages with the Bank of China, which 
was one of the lenders of the building mortgage. If the purchasers are not given the 
rights of ownership, instead of repaying the bank as per the original schedule and in 
full, they may probably go bankrupt, and the bank would then have to tackle with 
them one by one in the attempt to recover the debts. Despite the resources spent, the 
debts may still not be fully recovered. Also, the Bank of China relied on a deed of 
guarantee and indemnity, under which Mr Tai Kuen, the chairman of Gold-Face 
Holdings, had agreed to act as the guarantor and undertook to repay the loan plus 
interests if True Gold Investments Limited failed to repay the lump sum by the due 
date40. This provided another way of recovering the debts besides claiming over the 
secured property.  
5.7. Conclusion 
Villa Pinada was pre-sold with the consent of the Director of Lands, after all the 
requirements of the Consent Scheme are satisfied. Yet, non-delivery almost resulted, 
with purchasers likely to get nothing for compensation. This first would-be 
non-delivery case after the implementation of the Consent Scheme actually 
                                                 
40 On 30th June, 2003, a $ 261 million writ has been filed by the Bank of China against Mr.Tai 
 Kuen, according to the South China Morning Post, 1st July, 2003.  
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demonstrated the inadequacy of the Scheme at the time in addressing the problems of 
the presale practices. In particular, the problematic dual capacity of the AP and 
developer at the same time, and the risk of entitlement faced by purchasers when there 
is a building mortgage on the development were highlighted.  
Following the incident, LACO set up a Working Group on the Consent Scheme (WG) 
in June 2003, chaired by representatives from the Lands Department, and comprising 
representatives from different professional bodies, including representatives from the 
Law Society of Hong Kong, the Hong Kong Institute of Architects, the Hong Kong 
Institute of Surveyors, the Hong Kong Institute of Real Estate Administrators, the 
Hong Kong Association of Banks and the Real Estate Developers Association of 
Hong Kong, and the Consumer Council. The terms of reference of the WG were to 
consider and review appropriate measures under the Scheme for regulating the sale of 
uncompleted flats and protection of purchasers’ interests and to monitor the future 
operation of the Scheme41.  
They released the report of their findings on 2 February, 2004. Though the report does 
not point out exactly what problems there were with the Scheme, from its various 
suggestions, together with the interviews conducted by the author, and her analysis of 
the Scheme, some problems were identified and will be discussed in the next chapter. 
                                                 
41  Legislative Council Discussion Paper on 2 February, 2004. LC Paper No. CB(1)859/03-04(01) 
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Chapter 6 Problems of the Consent Scheme 
6.1. Introduction 
In the previous chapters, it has been analyzed how the Consent Scheme tried (tries)1 to 
achieve its objectives of reducing for purchasers risks associated with the presale 
practice. 
Throughout the 40 plus years after its implementation, the practice had continued 
without major problems. Nevertheless, there finally occurred the incident of Villa 
Pinada. This demonstrated the inadequacy of the Scheme at the time.  
Four additional interim improvement measures were then introduced since July 20032, 
to address some of the major problems. These, together with the previous discussions, 
form the Scheme at present.   
In this chapter, the inadequacy which existed at the time of the incident, before the 
interim measures, will first be looked into. Next, these interim measures will be 
outlined, followed by a discussion of their significance on improving the Scheme. In 
this way, the present Scheme, with the remaining problems, is shown.  
 
                                                 
1  The Scheme before and after the incident is not much different except the 4 additional interim 
 measures. All the discussions in Chapter 3 and 4 apply to the present and the time of the incident. 
2  LACOCM 51 
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6.2. General Comments on the Scheme 
The Scheme is considered to be doing well in meeting the objective of reducing the 
risk of non-delivery.  
Long before the incident, the Sub-committee of the Consumer Council set up in 1978 
to deal with complaints in relation to the presale practice stated in its report that the 
Consent Scheme was working well in safeguarding purchasers against the risk that 
developers are unable to complete their projected buildings after receiving advances 
from purchasers3.  
After the incident, representatives from different relevant sectors who were 
interviewed about their views as to the Scheme shared the same views. Among them 
were professional surveyors4, solicitors5, and developers6, who thought that the 
Consent Scheme was actually working well in protecting purchasers against the 
non-delivery risk. Most were of the opinions that the incident was an individual one, 
rather than an indicator of a defective system or law; while some said it was a matter 
of supervision, a problem with the element of trust7.  
                                                 
3  Consumer Council, Hong Kong (1978) Sale and Purchase of Flats in Hong Kong; with special 
 emphasis on the sale and purchase of flats in buildings, to be completed. Hong Kong: the Council 
4  Press release from the website of HKIS, 27th May, 2003 
5  Wong, P.H. (2004, March 11) [Interview conducted by the author] 
6  South China Morning Post, 23June 
7  Wong, P.H. (2004, March 11) [Interview conducted by the author] 
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In its paper for discussion on the Legislative Council Panel on Housing, and Panel on 
Planning, Lands and Works shortly after the incident, the Lands Department also 
expressed the views they had on their Scheme. It was stated that the Scheme had been 
running smoothly on the whole; that presales of flats under the Scheme had proven to 
be of mutual advantage to purchasers and developers, and had facilitated the overall 
development of the property market8. 
Nevertheless, in order to look into the problem, LACO still set up in June 2003 a 
Working Group on the Consent Scheme (WG) comprising representatives from 
different professional bodies, and released a report on their findings on 2nd February, 
2004 for recommendations of improvements for the Scheme. From these 
recommendations, interviews conducted and analysis of the Scheme by the author, the 
following problems were identified.  
6.3. Over-Reliance on AP’s’ Integrity 
The root of the problem in the Villa Pinada incident was suspected to be fake 
documentations by the AP, who was also an executive of the developer company. This 
was made possible because of the over-reliance on the integrity of AP’s in the 
Consent Scheme in trying to address the various presale risks.  
                                                 
8  Legislative Council Discussion Paper on 18 June, 2003. LC Paper No. CB(1)1943/02-03(01) 
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6.3.1. Roles of the AP under the Scheme 
In the Scheme, the AP of a development for presale has to  
? certify that the development has proceeded to the stage required by LACO, with 
various approvals obtained; 
? certify the estimated completion date; 
? certify the expected total construction cost, development cost expended and yet 
to be expended; 
? certify from time to time the expended construction cost, which serves as a basis 
for releasing money from the stakeholder’s account; 
? determine the differences in quality of finishes, floor areas between 
specifications in the ASP and the actual ones, and the resulting adjustments in 
purchase prices 
As it can be seen, certification is having an important role. And by certification, the 
AP is assuming responsibilities. Findings on the certification being untrue may point 
to the possibility of his acting in contravention with the professional rules of conduct9, 
and he may face disciplinary actions by the relevant professional bodies10, at the risk 
of losing his professional qualifications, which is a very high opportunity cost.  
                                                 
9  Rule 1.1.4 of Rules of Conduct of HKIS 
10  The Hong Kong Institute of Surveyors if the AP is a building surveyor, or the Hong Kong 
 Institute of Architects if he/she is an architect 
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On the other hand, making fraudulent statements in the certificates on purpose with an 
intention to defraud may amount to fraud, which is a criminal offence governed by 
common law and by statutes, particularly by section 16(A), the Theft Ordinance11. On 
conviction of the latter, a 14-year-imprisonment may result12.  
Besides, the tort of deceit may also make the AP liable for damages on establishing 
that he certifies and puts forward as his opinion something which is not, while this has 
been relied upon by purchasers to their detriment13.  
Finally, under the Buildings Ordinance14, if the AP knowingly misrepresents a 
material fact in any plan, certificate, form or notice given to the Building Authority, 
he will be guilty of an offence and be liable on conviction to a fine of $250000 and to 
imprisonment for 3 years15. However, this sanction only applies where the AP submits 
misrepresented data to the BA to get the plan approvals or consent to commence work, 
which are required as submissions in the consent application. Where these approvals 
are obtained properly, the said Ordinance has nothing to do with the AP, as the other 
AP certificates involved in the Consent Scheme are not for submission to the Building 
                                                 
11  Cap.210, Laws of Hong Kong 
12  s.16(A), Theft Ordinance, Cap. 210, Laws of Hong Kong 
13  Cottrell, J. (2003) Fair Comment, Judges and Politics in Hong Kong, Melbourne University Law 
 Review 2003. Melbourne: Melbourne University Law Review Association Inc. 
14  Cap.123, Laws of Hong Kong 
15  s.40 (2A)(c), Buildings Ordinance, Cap.123, Laws of Hong Kong 
139 
Authority under the Buildings Ordinance16. 
The above may serve as deterrents for the AP not to take the risks to commit 
fraudulent acts. But more importantly, in becoming a professional recognized by the 
relevant professional body, certain standards of ethnics have to be first met. Also, the 
AP has to be answerable to the professional body in his conduct. If any irregularity is 
suspected or established, his professional qualifications will have already been 
suspended or cancelled. In other words, the AP is under continuous monitor. For him 
to stay in the profession, he should be up to a certain standard of professional ethnics.  
Hence, the AP is regarded as a professional of integrity and is relied on to do his job 
properly. Yet, there can be black goats, and the possibility that the AP may abuse the 
trust placed on him should be provided for. However, this does not seem to be the case 
with the Consent Scheme, especially at the time of the incident. 
6.3.2. Problems 
Among all the above functions, the one which the AP in a pre-sold development could 
most easily manipulate to cause the most serious problem is the periodic certification 
of expended construction costs, for the stakeholder solicitor firm to release purchase 
money from the stakeholder’s account. Previously, the certificates, which have the 
                                                 
16  Cap.123, Laws of Hong Kong 
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effects of allowing release of purchase money, after being presented to the developer, 
only needed to be presented to the solicitor under the Scheme17. Like an auditor who 
does not need to assume the company to be audited is dishonest18, the solicitor firm 
(hereafter shortened as solicitor19) needed not assume the AP to be dishonest and his 
certificates doubtful, and would not normally check for the accuracy of the AP 
certificates. The solicitor did not possess the expertise to do so as well. He would 
simply accept the certificates as they were and release money from the stakeholder’s 
account. 
Having no restriction on the part of AP from being an employee, or even a 
shareholder of the developer company, no requirement for an independent Quantity 
Surveyor in certification, and even no requirement for declaring any financial or 
personal relationship with the developer, the AP could collude with the developer to 
produce untrue certificates, containing figures larger than the actual expended 
construction costs. Most part of the money released would then go to the developer’s 
(and the AP’s) pockets.  
Further, the AP could be financially or personally related to the superstructure 
                                                 
17  There was no requirement for presentation of such certificates to the bank before withdrawal, 
 even not to the mortgagee bank, if any. It is only recommended after the incident that the 
 mortgagees have to approve the release of the money.  
18  Wickens, R. (1996) Professional Negligence, Hong Kong: Hong Kong University Press 
19  The responsibility imposing SD is made in the name of the firm by the partner. But the firm and 
 the partner solicitor is not viewed as separate entity. The liability for the firm is that for the 
 partner.  
141 
contractors. Yet, such relationships were not required to be disclosed. The former 
might collude with the latter and included in the certificates values of works not yet 
completed, causing the release thereof. The developer might not know that since it 
might not check on the AP’s certificates. The contractors could then receive and take 
away the money without carrying out the works, leaving the insolvent 
firms/companies behind.  
As a result, the money in the stakeholder’s account could not be used as it is intended, 
i.e. to pay for the construction costs and repay any building mortgages. Where a bank 
undertaking was used, the undertaking bank had to provide finance for the completion 
of the development up to the lesser of the estimated construction costs yet to be 
expended at a certain date before the undertaking, and the outstanding costs less the 
total amounts in the stakeholder’s account; the construction costs should then be 
covered without major problems given no substantial cost overruns. When there were 
unsecured loans by solvent financiers, or there were other financial resources of the 
developer, there were no problems as well, as the two would provide the finance until 
the development was completed.  
However, where only building mortgages were used as the means of finance, and the 
developer had no other financial resources, the banks had no obligations to provide 
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the finance when their loans were not repaid. Instead, they would enforce their 
security on the development, usually by appointing receivers to deal therewith. The 
development, in the hands of the receivers, might or might not be completed, 
depending on the interests of the mortgagee banks. The non-repaid mortgages might 
also mean the mortgagee banks’ not releasing the charge on purchasers’ interests on 
the shares of land. The banks thus held priority over the purchasers as regards the 
shares of land, of the development whether completed or not. Only when the banks 
had had their loans fully repaid would purchasers get anything from the development. 
They were really put in a disadvantaged position. This was what happened in the Villa 
Pinada Incident as discussed in the previous chapter.   
Also as illustrated in chapter 5, in such circumstances the purchasers could sue the 
developer for breach of the ASP, to recover any payments made and any damages 
successfully established20. Three sources could be considered for the compensations: 
realizations of the development, money in stakeholder accounts, other general assets 
of the developer. The first one was subject to the building mortgage; the second one 
was taken away. Only the third one was left.  
                                                 
20  If the ASP is rescinded on the basis that the developer cannot complete by the stipulated time 
 according to Clause 4, amounts paid with interest at 2% p.a. above the prime rate specified by 
 HSBC from time to time from the date or dates on which such amounts were paid up to the date 
 of repayment will be repaid, with no further claims; as this is expressed to be final and full 
 settlement. If the rescission is not based on this clause, damages at common law should be 
 available.  
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Yet, the general assets were claimed by many other creditors of the developer, who 
was usually largely in debt. If the mortgagee banks did not have a charge over the 
whole of the developer’s asset, such that the abovementioned receivership was not on 
the company as a whole, the developer might either wind up voluntarily or by a court 
order21 after petitions were presented by creditors to the Court for it to wind up22. 
Liquidators would then take into their custody the uncharged properties of the 
developer23, acting as necessary, with sanction from the court or committee of 
inspection, for the beneficial winding up to deal with its assets24 to settle claims, first 
to pay employees e.g. wages and severance payments, then statutory debts25, and 
finally other creditors, including purchasers, on a pari passu basis26. What is important 
here is that the probability that the purchasers could not be fully compensated was 
quite high.  
There might be one more remedy, which was to sue the AP under the tort of deceit for 
damages so suffered. However, the AP might not be able to be found, or to repay the 
many purchasers.  
6.4. Over-Reliance on Solicitors’ Integrity 
                                                 
21  s.169, Companies Ordinance, Cap.32, Laws of Hong Kong 
22  s.179, Companies Ordinance, Cap.32, Laws of Hong Kong 
23  s.197, Companies Ordinance, Cap.32, Laws of Hong Kong 
24  s.199, Companies Ordinance, Cap.32, Laws of Hong Kong 
25  s.265, Companies Ordinance, Cap.32, Laws of Hong Kong 
26  s.250, Companies Ordinance, Cap.32, Laws of Hong Kong 
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From the problem of over-reliance of the integrity of AP’s, one may then think about 
the same with solicitors. As shown in Chapter 3 & 4, the Scheme relies a lot upon the 
profession, especially in ensuring adequate finance for the pre-sold development. A 
prominent figure in land law, Mr. Michael Wilkinson also commented that “to a 
considerable extent, the success of the Scheme depends upon the proper fulfillment of 
his duties by the vendor’s solicitor.” 27
6.4.1. Roles of the Solicitor under the Scheme 
The solicitor submitting the consent application is imposed the major obligation to 
properly handle the purchase money as a stakeholder, and to ensure the financial 
adequacy of the developer. In the SD made, he has to declare on his proper handling 
of the purchase money as a stakeholder, the arranged means of finance for the 
development, and his undertaking to inform the Director of Lands on cancellation of 
any building mortgages, unless the amount remaining in the stakeholder account is 
sufficient to cover the outstanding construction costs, and any refusal by the 
unsecured loan financiers to provide further future finance for construction 
completion. 
The solicitor is in fact relied on to take the role of monitoring the developer. He holds 
                                                 
27  Sihombing, J. & Wilkinson, M (1999). A Student’s Guide to Hong Kong Conveyancing. Hong 
 Kong: Butterworths 
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the purchase money as a stakeholder for the developer, and also the purchasers. The 
use of the money, to pay for construction costs, and to repay any building mortgages, 
has to be effected via the stakeholder solicitor. Also, when the solicitor is informed by 
the mortgagee banks or unsecured loan financiers of any cancellation on their 
commitment in the rest of the development, the government will be informed in turn 
by the solicitor, so that the developer cannot hide the events from the government.  
Like the AP’s, the profession is governed by rules of professional conduct. If the 
solicitor acts in a way to damage the reputation of his own, or the profession as a 
whole, he will face disciplinary actions for professional misconducts28, at the risk of 
losing his qualifications. The Crimes Ordinance29 also makes it an offence to make 
false statements in a SD, and there are the law of tort of deceit and criminal law of 
fraud, as discussed above in section 6.3. Apart from these deterrents, the Law Society 
of Hong Kong is responsible for its members’ conducts, ensuring the maintenance of 
professional ethnics of the practicing members. With all these, the solicitor is assumed 
to act in conformity with the declarations and the requirements the government has on 
him. 
6.4.2. Problems 
                                                 
28  Homepage of the Law Society of Hong Kong, http://www.hklawsoc.org.hk/pub_e/default.asp  
[accessed at 3-2-04] 
29  s.36, Crimes Ordinance, Cap.180, Laws of Hong Kong 
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However, again there can be black goats in a group. Solicitors are not always 
behaving with the integrity they are supposed to have. In fact, there have been cases 
where fraud was committed by solicitors causing loss to others in conveyancing 
transactions. One of the examples was in the case of Bank of China (Hong Kong) Ltd 
v Albert Hwang, David Chung & Co., a firm30, the background of which involved a 
firm of solicitors colluding with a person held out to be a director and the authorized 
representative of the developer of an uncompleted development project, yet in reality 
he was not, to enter into ASP with purchasers, and then releasing the purchase money 
to the purported vendor, who then absconded with the money.  
There even have been cases, though very few and far between, where the solicitors 
absconded with the client purchasers’ money31! 
Yet, the LACO had been relying on the declarations by solicitors to satisfy itself that 
the money would be properly handled and that it would be informed of any financial 
insufficiency in order to take any necessary actions. Having such reliance, the 
government did not check on its own about these. There was simply no requirement 
and no mechanism for the solicitors to be monitored on whether they had acted in 
conformity with their declarations, in dealing with the purchase money, and in 
                                                 
30  [2002] HKCFI 672; HCA001114/1999, 6 June 2002 
31  Bramwell, H. (1981) Conveyancing in Hong Kong, London: Butterworths 
147 
reporting on any financial insufficiency. Only when problems occurred and were 
reported would the government have notice on any breach.  
The solicitor submitting the consent application, handling the sales and purchases of 
uncompleted units was not required to report to the government on the status on the 
sales proceeds. Only the progress of the presale, in terms of number of units sold, etc, 
was reported in the returns to the government. The amount of purchase money 
received, its application, the balance in the stakeholder’s account was not required to 
be reported to the government, nor to any mortgagee banks under the Scheme.  
Also, where the means of finance was by building mortgages, the stakeholder account 
was not necessarily open and kept in the mortgagee banks, who should be the ones 
most eager to see the purchase money properly handled. Not to mention the lacking 
requirement of approval by the banks.  
Then, there was no prohibition on officers or shareholders of the developer from 
acting as the solicitor holding the stakeholder’s account. There was even no 
requirement for declaring financial or personal relationship with the developer. There 
were chances that the solicitor might collude with and release purchase money to the 
developer before construction costs and building mortgage repayments were paid for. 
They could release without presenting any AP certificates, without consulting the 
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mortgagee banks, if any. This might not be discovered until the construction costs or 
building mortgages were found not repaid. By this time, it might already be too late, 
especially for developments financed only by building mortgages, in which case there 
might be inadequate finance for completion, and purchasers’ entitlement might be 
subject to the mortgage.  
Once again, aggrieved purchasers theoretically could rely on suing the developer for 
breach of the ASP, and the solicitor on tort for damages suffered, though the 
possibilities of getting fully repaid was low. 
Other relatively minor responsibilities of the solicitors involved declaring that the 
terms of ASP are standard terms or otherwise approved, and that the sales brochures 
are prepared in accordance with the requirements set by LACO.  
Being instructed by the client developer, the solicitor might give their declarations on 
the one hand, and allow deviations from the requirements on the other hand, as the 
fulfillment of responsibilities conferred by these declarations was not necessarily 
checked. Purchasers relying on these documents might suffer as a result.  
To conclude, there was over-reliance on the solicitor of the pre-sold development as 
the monitor of the developer. There was not enough check and balance of the 
monitoring body. Thus, there were chances that the ones who monitor collude with the 
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ones being monitored, causing ill consequences to purchasers, especially where 
building mortgages were used as the means of finance.  
6.5. Release of Shares from Mortgage Only on Receipt by Banks of Full Price 
With the above, money in the stakeholder’s account could be taken away from its 
original intended purpose. When money is taken away without recovery, somebody 
must suffer. At the time of the incident, it was the purchasers when the construction of 
their units was financed by building mortgages.  
The system was that the building mortgagee banks had priority over purchasers who 
acquired their interests in the shares of land at a later time. The purchasers’ interests 
would be subject to the mortgagees’ charges until they were released from the latter, 
upon the full purchase price for the shares of land had been received by the mortgagee 
banks. This means if the purchasers had only paid part of the prices, or they had paid 
fully but where the payments were not received by the mortgagee banks, their 
entitlement to the properties was still subject to the banks’ mortgage. In case money in 
the stakeholder’s account was improperly withdrawn, the payments by purchasers 
would not be received by the mortgagee banks. This means the shares for which 
purchasers had paid would not be released.   
Then, purchasers might get nothing from the properties after the banks had taken their 
150 
parts in enforcing the security. Purchasers might have to join the long queue of 
creditors to claim against the general uncharged assets. In this way, the recovery of 
amounts paid by the purchasers was less guaranteed.  
The banks, on the other hand, were rather safe. They had security over the 
development, and would only release the security to the extent their loans were repaid.  
This was however not so fair. Though purchasers should be responsible for risks 
associated with presales if they choose to purchase uncompleted properties, the banks 
should share some, if not most, of the risks. This is because the banks actually can 
have more bargaining power and thus more control on the developer. They also know 
more than the purchasers about the developer, and the reliability of the investments in 
the development projects. They are therefore in a better position to protect their 
interests. For instance, they can require the stakeholder’s accounts to be kept with 
them, and require withdrawals therefrom to be approved by them, with certificates 
presented to them. These measures can serve to prevent improper withdrawals, 
protecting both the banks’ and the purchasers’ interests. Yet they can be implemented 
easily by the banks, and at a fair cost, which can be shared by the developer, and 
hence the purchasers.  
6.6. Inadequate Provisions for Cost Overruns 
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6.6.1. The Problem 
Besides the problems illustrated by the Villa Pinada Incident, in fact there were also 
other problems. One of those was inadequate provisions for cost overruns, which 
might result in non-completion when there were substantial cost overruns. 
In granting consent, the government emphasized on the financial adequacy of the 
developer to carry the development to its completion. However, it only required the 
undrawn balance of the building mortgages  (or together with some other acceptable 
means) to be sufficient to cover the total outstanding construction costs; and the bank 
undertaking only needed to be provided to the limit of the lesser of the amount 
required to complete the development as certified by the AP’s and the amount at any 
time certified by the AP as still being required to complete the development, less the 
total of the balance in the stakeholders’ accounts. These might not be adequate when 
there were substantial cost overruns in the development.  
For avoidable variations causing the overruns, there was no problem. The building 
mortgages usually included a clause stipulating that additional sources of finance 
should be found for any cost overruns before the next drawing on the building 
mortgages32. Where money could not be found to support the increased costs as a 
                                                 
32  Sin, K. F.(1999) Building Project Finance in Hong Kong: Law and Practice, Hong Kong:  
 Butterworths 
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result thereof, the proposed variations would simply be avoided, in order not to breach 
the conditions of the mortgages. Furthermore, the developer, no matter being financed 
by a building mortgage or a bank undertaking, would simply not choose to insist on a 
costly variation which would put it in financial difficulties, if it was given choices.  
However, sometimes the variations were not avoidable. These might be due to 
constraints uncontrollable by the developer, eg due to unavailable materials. If these 
were not insured against, and if the consequent increase in the total costs was very 
large, there would be chances that the developer could not obtain finance therefor. The 
building mortgage, or the bank undertaking, was only up to the estimated outstanding 
development costs when consent was applied for. Together with the money in the 
stakeholder’s accounts, plus other financial resources of the developer, the 
outstanding costs still might not be fully covered. Then the development could not be 
completed. In these situations, the developer might also find it not profitable or even 
feasible to continue and might choose to terminate the development.  
6.6.2. Consequences to Purchasers 
Here we come back to the same old problem – the development might not be 
completed as there was inadequate finance, the purchasers might not be entitled to 
claiming over the properties when there were unpaid building mortgages, and the 
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purchasers might not get full compensation elsewhere as the developers might be in 
financial inability.  
Something different in this scenario is that some purchasers might have had their full 
purchase prices received by the mortgagee banks, if any; or no building mortgages 
were arranged at all, yet the bank undertaking in this case was, unlike before, unable 
to finance the development to its completion.  
Then, with the partial release of the shares of land from the mortgages upon receipt of 
the full purchase price by the mortgagee banks, or at the absence of building 
mortgages, the purchasers could claim against the developer’s other creditors as 
holders of liens over the properties33, with a better hope of recovery where the 
developer was insolvent.  
Unfortunately, with the unavoidable costly variations, the uncompleted development 
was usually worth much less than expected. The realizations therefrom might not be 
able to repay the purchasers. They might claim the balance from the general assets of 
the developer, together with other creditors on a pari passu basis. Once again, they 
might not fully recover their purchase money, not to mention the interests thereon, 
when the outstanding debts of the developer exceeded their realizable assets. 
                                                 
33  Nield, S. (1990) The Sale of Uncompleted Buildings, Law Lectures for Practitioners 1990, 
 pp285-319, Hong Kong: Hong Kong Law Journal Limited 
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6.6.3. Relevance with Consent Scheme 
The problem of possible cost overruns did exist. But, was the existence a result of the 
inadequacy of the Consent Scheme?  
In fact, this cannot be said to be a problem of the Consent Scheme. With the 
requirement for financial arrangements up to the estimated outstanding construction 
costs, together with the purchase money in the stakeholder’s account available for 
paying the costs, the possibility of lack of finance for completion was already reduced. 
Furthermore, the estimated costs were usually arrived at after allowing for 
uncertainty34. This made the variations within acceptable limits.  
Even if the requirement had been uplifted to cover more than the estimated 
outstanding construction costs at the time of consent application, there were still 
chances of substantial variations exceeding the financial capability of the developer. 
In other words, the risk is actually inherent in the presale practice, and can never be 
extinguished, but only reduced.  
The real problem was that there was no restriction on release of purchase money from 
the stakeholder’s account before it was too late. Actually, when there was a high 
possibility that the development might at the end have inadequate finance for 
                                                 
34  Lung, H.Y. (2004, March 25) [Interview conducted by the author] 
155 
completion, which could be observable from the large cost overruns compared with 
the original estimated outstanding costs, caution should be stepped up in releasing the 
purchase money, as there was a high chance of it not being recovered. Yet, there was 
no monitoring mechanism in the Consent Scheme with respect to the most updated 
outstanding costs vis-à-vis the original estimates, not to mention any control on 
release of purchase money from the stakeholder’s account at times when there were 
serious cost overruns.  
6.7. Clauses in ASP about Damages on Rescission 
The more critical problems in relation to non-delivery have already been discussed. 
Now let’s look at the relatively minor problems related to the other risks. 
It has been seen that many of these other risks are dealt with by the standard ASP, and 
the consent conditions. So, were there any problems with the two? 
In fact, the standard terms of the ASP had been agreed between the Law Society and 
LACO35. The terms were fair enough to protect purchasers, while striking a balance 
not to place too many burdens on the developer. Nevertheless, on examination, a 
problem with the rescission clauses sticked out.  
                                                 
35  LACOCM 40 
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These clauses stipulated the arrangements on rescission by purchasers, on the 
developer’s failure to complete after the specified date, i.e. Cl 4(3) and Cl 4(4), or 
their failure to complete according to the building plans, i.e. Cl 4(4)(c) and Cl 20(1). 
It was stated in the clauses that the purchasers on rescission shall be repaid all 
amounts paid under the ASP, plus interests thereon at a rate of 2% p.a. above the 
prime rate specified by the HSBC from time to time from the date or dates on which 
such amounts were paid, to the date of repayment. The repayment of such amounts 
and interest was stated to be in full and final settlement of all claims by the purchasers 
against the vendor developer36. 
This is in fact prejudicial to purchasers, as it excluded any further claims for damages, 
eg for loss of profit on re-sales37.  
Advocated was that the ASP was a mutually agreed contract, which was entered into 
when both parties agreed with all the terms therein; such that purchasers could simply 
choose not to contract if they considered the terms prejudicial. However, given Hong 
Kong’s seller market, the fact that most purchasers were not separately represented 
and advised of their duties and rights, and the resulting standard ASP among almost 
all developers, with the only exception of very rare cases where a particular 
                                                 
36  Standard form of ASP 
37  Bacon, N. (1996) Conveyancing. Hong Kong: Longman 
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amendment was considered absolutely essential, either, for example for the better 
protection of the interests of purchasers, or because of the particular circumstances of 
a specific case38; if purchasers choose not to enter into the ASP, it was equivalent to 
losing the choice of pre-buying properties.  
As a result, this prejudicial term of damages on rescission should be excluded by 
deleting the words ‘full and final’.  
6.8. Inadequate Requirements on Sales Brochures Information 
As for the consent conditions, the major problem it had in dealing with the risks was 
concerned with the requirements on sales brochures.  
It has been seen in Chapter 4 that the government has been trying to reduce the risks 
of developers’ misrepresentation by imposing requirements on sales brochures.  
A sales brochure had to be made available to prospective purchasers not less than 7 
working days before the commencement of registration for the ballot, containing a 
general description of the development; location plans, including up-dated 
information on prominent environmental features in the vicinity, e.g. public park, 
swimming pool, refuse collection point etc., known intended user of surrounding 
                                                 
38  LACOCM 40 
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areas; layout plans including communal facilities (and their completion dates if 
possible), undeveloped land and its intended use within the boundary of the 
development; the detailed plan of a typical floor, showing all principal external 
dimensions of the unit, external dimensions of individual compartments in each unit, 
the scale used; separate floor plans for non-typical floors; the schedule of flat size 
indicating size of each unit in standard saleable area, areas of any bay windows, roofs, 
flat roofs and open yards; fittings and finishes; carpark information specifying the 
location, number and the minimum dimensions; names of contractors and other AP’s;  
the anticipated completion date; salient points of the government lease, including lot 
number, lease term, user restrictions on the lot, any onerous lease conditions which 
would restrict purchasers’ usual legal rights; salient points of DMC including 
definition of common areas, the identity of any known intended manager, terms of 
appointment of Manager, principle/basis of fixing management fee, management fee 
deposit; miscellaneous payments upon delivery of unit including debris removal 
deposit, reimbursement to vendor for water/electricity/gas deposit; any responsibility 
on slope maintenance39.  
Any disclaimer of the accuracy of any such information, whether made before or after 
consent has been given, would be considered to be a breach of the terms of the 
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consent40. In this event, the ASP entered would not be invalidated, only that the title 
of the purchasers would be defective since the government would have a right to 
re-enter the lands on the grounds of breach of the conditions of sale41 or orders. In 
addition, the warrant in clause 10(a) of the ASP that consent in writing for the 
developer to enter into the ASP has been obtained was breached. The developer and 
the solicitor representing the purchasers (which is usually the solicitor for the 
developer) might be liable for any resulting loss42.  
Nevertheless, the level of details on fittings, finishes and facilities to be provided was 
up to the discretion of the developer. It could disclose the information in an abstract 
way43. Then it would be more difficult to establish misrepresentation on its part.  
The further requirement that a copy of such a sales brochure had to be sent to the 
Consumer Council, the Secretary for Housing and the Estate Agents Authority also 
did not help much. These bodies did not take the responsibility to ensure the provision 
of the above information. Instead, it was the responsibility of the solicitor, who had 
made in the SD a declaration for the purpose. As mentioned above, the solicitor might 
not perform their job properly.  
                                                 
40  LACOCM 40 
41  Sihombing, J. & Wilkinson, M. Supra note 27 
42  Id. 
43  Consumer Council. Supra note 3 
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6.9. Interim Measures after the Incident 
The above illustrates the problems the Scheme had at the time of the Villa Pinada 
Incident. Having considered these, the government introduced some interim 
improvement measures since July 2003. These are: 
(i) The names of the developer and parent company (if applicable), the AP and 
his firm, and the mortgagee bank should be listed in the sales brochure44.  
LACOCM 40 requires the disclosure of the names of contractors, the AP and 
the intended manager in the sales brochures. Under the new measure 
additionally the names of the developer and its parent company, the architect 
firm to which the AP belongs, the solicitor firm and any mortgagee bank have 
to be disclosed in the sales brochures and advertisements. However, the 
disclosure is not required in e.g. television and radio advertisements, as it has 
been agreed by LACO that it is not possible to include therein all the required 
information45. 
Knowing the connections, the solicitor, the banks, and their prudence, help 
purchasers make their own judgment as to the well-being of the purchase 
money management and the risks of possible collusion. The information on 
                                                 
44  Legislative Council Discussion Paper on 2 February, 2004. LC Paper No. CB(1)859/03-04(01) 
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mortgagee banks and parent company helps purchasers know more about the 
creditors of the developer. Nevertheless, by simply disclosing their names, it is 
still difficult for the general purchasers to notice any special relationship, or 
the prudentiality of the relevant parties.  
(ii) The developer should obtain the approval of LACO for addition or substitution 
of solicitors46. 
It is a present requirement of the Consent Scheme for the substitute or 
additional solicitor firm acting for the developer to make and register a SD, 
and to send a copy thereof to LACO47.  
As an additional measure, LACO will check these “supplementary” SD, to 
ensure proper arrangements in hand as to stakeholder accounts, absence of 
conflict of interest, and that the firm has the resources to properly advise 
purchasers having regard to the number of partners and solicitors in the firm 
and the number of units in respect of which the firm has been instructed48.   
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In cases of doubt, the firm will be asked to inform LACO of the previous 
experience of the firm in handling the number of conveyances for which they 
are now being instructed49.  
The importance of the solicitor has been seen. The government thus wants to 
ensure the professional is doing a proper job, by requiring the professional to 
be approved by it before he can take part in the presale, instead of barely 
knowing his existence.  
(iii) The developer has to notify purchasers of failures in completing on time, and 
in applying for or obtaining any necessary BC extension. 
Currently, the LACO approved form of ASP requires the vendor to notify 
purchasers:  
(a) under Clause 4(2) any application for extension of the Building 
Covenant (“BC”) period but the developer has no obligation to notify 
purchasers if the developer fails to apply for or obtain a extension or to 
complete construction of the development within the period whether 
extended or not.  Under Clause 4(3) a purchaser has right of 
rescission if the developer fails to apply for and obtain any necessary 
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extension or to complete the development by the expiry date of the BC; 
and 
 (b) under Clause 4(5)(b) any extension of time granted by the AP (e.g. on 
account of inclement weather) under Clause 4(5)(a) but the developer 
has no obligation to inform purchasers if construction is not completed 
by the date for completion of construction in Clause 4(1)(c) or by the 
date as extended by the AP under Clause 4(5)(a).  Under Clause 
4(4)(a) the purchaser has a right of rescission if the developer fails to 
complete the development by the date in Clause 4(1)(c) or by that date 
as extended by the AP under Clause 4(5)(a). 
However, if purchasers have a right of rescission upon the occurrence of an 
event and that event will or may not be known to them but is known to the 
developer, it is important that the developer informs purchasers of the event 
having occurred50. Accordingly, under the new measures, the developer is 
obliged to notify purchasers of:  
(a) any failure to apply for or obtain any necessary BC extension or to 
complete construction of the development before expiry of the BC and 
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to draw  the attention of purchasers to their rights of rescission under 
Clause 4(3) 51;  
(b) the reasons for any extension by the AP and any failure to complete 
construction of the development by the contractual date for completion 
in Clause 4(1)(c) or by the date as extended by the AP under Clause 
4(5)(a) 52. 
It can be said that the measure provides additional protection to purchasers, 
rather than addresses existing problems of the Scheme. The absence of such a 
responsibility on the part of the developer cannot be said to be unfair to 
purchasers in the first place, as purchasers should be alert for their own rights.  
(iv) Approval from any building mortgagees and all stakeholder solicitors should 
be obtained for release of funds from any of the stakeholder accounts53. 
This new measure is in fact the most important one. Recall that previously 
money could be simply drawn from the stakeholder’s account, which was not 
necessarily kept with the mortgagee bank, by the stakeholder solicitor when 
the AP certificate showed that the sum had been expended. Purchase money 
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could be easily missing. With this interim measure, consent of the mortgagee 
bank, who is one of the parties most concerned with the well maintenance of 
the money, is required before the money can be released, the risk of improper 
drawings should be reduced. 
On the other hand, previously there were no terms or consent conditions 
dealing with the situation where the developer had instructed more than one 
solicitor firm and purchase monies were paid into a number of stakeholder 
accounts. This new requirement helps to ensure proper arrangements as to the 
release of monies from the various stakeholder accounts.  
6.10. Significance of the New Measures on Addressing the Existing Problems 
The existing problems for the Scheme at the time of the incident were over-reliance 
on the AP and solicitor, release of shares from building mortgages only when the 
banks have received the full prices, inadequate provisions for cost overruns, unfair 
terms of clauses in ASP about damages on rescission, and inadequate requirements on 
the sales brochures and the information to be provided therein. With the new measures, 
some of the problems are addressed.  
Over-reliance of the AP and the solicitor mainly resulted in manipulation in the 
release of purchase money from the stakeholder’s account. These problems are partly 
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dealt with. First, solicitors have to be approved by LACO. Their experience and 
resources have to be proved to be adequate for purchasers’ protection. Then, the more 
important thing is the requirement to obtain approvals from all stakeholder solicitors 
and building mortgagees. With this, a solicitor who would like to release purchase 
money from the stakeholder’s account has to be subject to the approval of other 
interested parties. This eliminates the chance of him releasing the money for improper 
purposes.  
Further, prospective purchasers are provided more information for them to judge the 
risk of their purchase money being misapplied. Information about the name of the 
developer, the AP, and his firm theoretically will allow prospective purchasers to learn 
about the possible connections among the parties, while information on the solicitor 
and the banks helps them judge the well-being of the purchase money management. 
Hence the risk of possible collusion to release purchase money improperly can be 
judged by prospective purchasers in deciding whether to purchase the uncompleted 
units. 
Yet, the problems cannot be said to be fully addressed. The reliance on the AP is not 
reduced. Due to the problem of expertise and practical situations, the AP certificates, 
crucial in releasing purchase money, may not be checked by the mortgagee bank even 
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if submitted thereto. Then, the measure of increased information, which theoretically 
can reduce the harmful effects of the problem may in fact not be of much help. Only 
the names of the relevant parties are disclosed. The names, however, may not 
represent adequate information to ordinary purchasers as to any possible connections, 
or the prudence of the banks.  
As for the other existing problems at the time of the incident, no measures seem to be 
dealing with them. 
This means most of the problems at the time of the incident are in fact the problems of 
the Scheme now, except fortunately that, manipulation on release of purchase money 
is made less easy through increased approval requirements.  
6.11. Conclusion 
After the Villa Pinada Incident, concerns have been expressed over the adequacy of 
the Consent Scheme. The community at large was of the opinion that the Scheme was 
doing well to protect purchasers. However, from the author’s interviews with the 
relevant professionals, and her analysis of the Scheme and of the recommendations 
thereon, several problems were identified.  
These were over-reliance on the AP and the solicitor, the unfair arrangement of partial 
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release of land shares from building mortgages which effected only when the full 
purchase price had been received by the mortgagee banks, inadequate provisions for 
cost overruns, unfair terms of clauses in ASP about damages on rescission, and 
inadequate requirements on the sales brochures and the information to be provided 
therein.  
Four interim improvement measures to the Scheme were then introduced with a view 
to dealing with the more immediate problems. These, together with the originally 
existing measures form the Scheme in its present form. By increased requirements for 
approvals, some of the inadequacy of the Scheme at the time of the incident, 
especially on over-reliance of the solicitor, is addressed. But problems still remain. 
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Chapter 7 Conclusion 
7.1. Summary of the Review 
This dissertation is a review on the Consent Scheme, with particular reference to the 
incident of Villa Pinada.  
It is shown that the Scheme is a product by the government in 19611, invented to 
allow for the continuance of the risky yet popular, economical presale practice, after 
incidents of non-delivery in the late 1950’s. The main focus of the Scheme thus has 
been on dealing with the risk of non-delivery. Other inherent risks associated with 
presales, namely those of defective legal title, inferior fittings and finishes, changed 
facilities, different floor areas and layouts, and delays are also taken into account.   
The essence of the Scheme is that presale on lands subject to conditions of land grant 
and orders issued under the Landlord and Tenant (Consolidation) Ordinance2 and 
Demolished Buildings (Re-Development of Sites) Ordinance3 can only be conducted 
with the consent of the Director of Lands, on satisfying the many requirements 
designed for reducing the risks. The main requirements have been evidences of 
financial and technical viability of the developer, and taking up of obligations by the 
                                                 
1  LACOCM 40 
2  Cap. 7, Laws of Hong Kong 
3  Cap. 337, Laws of Hong Kong 
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solicitor to well maintain purchase money as a stakeholder, both with a view to 
reducing the risk of non-delivery. The ASP required to be used and consent conditions 
imposed with the issue of the consent has also been drafted in order to reduce the risks 
of defective titles, delay, inferior fittings and finishes, changed facilities, floor area 
and layout, and other conveyancing risks for purchasers.  
However, with all these measures, the Scheme still failed to prevent the risk of 
non-delivery. The incident of Villa Pinada in May, 2003 is a good demonstration. In 
the event, the development pre-sold with the consent of the Director of Lands, after 
satisfying all the requirements of the Consent Scheme was on the verge of 
non-delivery, with purchasers likely to get nothing for compensation.  
The incident illustrated the inadequacy of the Scheme as a combination of the above 
measures, particularly the problematic dual capacity of the AP and developer at the 
same time, and the risk of entitlement faced by purchasers when there was a building 
mortgage on the development.   
On investigation of the Scheme, problems identified were over-reliance on the AP and 
the solicitor, the unfair arrangement of partial release of land shares from building 
mortgages which effected only when the full purchase price had been received by the 
mortgagee banks, inadequate provisions for cost overruns, unfair terms of clauses in 
171 
ASP about damages on rescission, and inadequate requirements on the sales brochures 
and the information to be provided therein. 
Four interim improvement measures were introduced shortly afterwards to deal with 
some of the more immediate problems. These, together with the originally existing 
measures form the Scheme in its present form. By increased requirements for 
approvals, some of the inadequacy of the Scheme at the time of the incident, 
especially on over-reliance of the solicitor, is addressed. But other problems still 
remain.  
7.2. Recommendations on the Scheme 
The review shows that there have been problems with the Scheme; and even with the 
interim measures imposed shortly after the Villa Pinada incident, problems still 
remain. Further improvements are therefore needed. 
The report released by the Working Group on the Consent Scheme on 2nd February, 
2004 has actually outlined quite a lot of recommendations the government is 
considering to implement in improving the Scheme.  
These recommendations involve measures to safeguard purchasers’ legal ownership, 
by requiring partial release from the building mortgage upon full payment of the 
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purchase price, rather than the receipt thereof by the mortgagee bank; measures for 
better management of purchase money that all payments must be made directly into 
the stakeholder’s account, which must be kept with the mortgagee bank, with more 
reporting requirements on the part of the solicitor 4 . According to the 
recommendations, the solicitor will make periodic returns to the mortgagee bank with 
details of units sold, full payment cases, proceeds received and paid into the 
stakeholder’s account and amounts paid out to the developer or contractors; and his 
monthly report to the developer on the receipt and payment of purchasers’ money in 
the account will be copied to LACO and the mortgagee bank for reference5. There 
will as well be changes with respect to the AP. A standard form of AP certificate will 
be adopted requiring more confirmations and certifications therein 6 . The more 
important thing is the requirement of certificates of an independent AP or of an 
independent QS where the AP is an employee of the developer, its holding company 
or the superstructure contractor7. 
There are also measures for increased disclosure of interests of the AP and the 
solicitor, of any personal or financial relationship with the developer, its holding 
                                                 
4  Legislative Council Discussion Paper on 2 February, 2004. LC Paper No. CB(1)859/03-04(01) 
5  Id. 
6  Id. 
7  Id. 
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company or the superstructure contractor8.  
These should serve to reduce misconducts of the solicitor or the AP in dealing with 
the release of purchase money from the stakeholder’s account. Even if this eventually 
happens despite all, purchasers who have paid the full purchase price will be protected 
as the mortgagee bank will release the shares of land from the mortgage.  
Then, the problem of inadequate provisions for cost overruns has been considered in 
the recommendations. It is recommended that the developer is required to notify the 
AP of any cost overrun of 10% or more of the total construction costs, who will in 
turn notify LACO, the mortgagee bank and the stakeholder solicitor of the amount of 
overrun and the revised total construction cost. LACO will then require the developer 
to confirm within six weeks that he has adequate finance to complete the development; 
and until LACO is satisfied with the financial adequacy, the AP will not certify any 
payment out of the stakeholder account in respect of the cost overruns9. 
It can be said that the more serious problems in the Scheme have been considered. 
The recommendations seem on their face to be feasible as well.  
 
                                                 
8  Id. 
9  Id. 
174 
7.3. Limitations of the Study 
The dissertation has one of its focuses on the incident of Villa Pinada. However, as the 
case is now still under investigation and in legal proceedings, information is rather 
difficult to obtain. Many of the documents, for example the loan agreement for the 
building mortgage, are said to be of a commercial nature not to be revealed to the 
outside. The author has also tried to contact the purchasers in order to obtain more 
information about the case. Nevertheless, there has been no response. 
It is hoped that more information of the case can be made available when the legal 
proceedings are over. Interested parties can then have a deeper analysis thereof. 
Apart from the above, due to constraints in time and submission requirements, risks 
other than that of non-delivery have been only briefly discussed. The suggestions for 
improvements of the Scheme were also only touched on. However, as a matter of fact, 
each of these can form the subject of its own dissertation.  
7.4. Areas for Further Study 
The dissertation is a review on the Consent Scheme. Focuses have been on its 
backgrounds, operational details, achievement of objectives, and its problems, with 
reference to the milestone incident of Villa Pinada. Recommendations for 
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improvement of the Scheme have not been explored on in depth.  
As such, it follows that the rationales, feasibility, and effectiveness of these 
recommendations can be the subjects of further study.  
In addition, as mentioned above, the risks other than that of non-delivery, and the 
Villa Pinada Incident in its depth have with more details can also be further explored.
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 Appendix 1 
 
Non-alienation Clause in the Conditions of Sales 
 
Prior to compliance with these Conditions in all respects to the satisfaction of the Director the Grantee 
shall not except with the prior written consent of the Director and in conformity with any conditions 
imposed by him (including the payment of such fees as my be required by him): 
(a) assign, underlet or part with possession of or otherwise dispose of the lot or any part thereof 
or any interest therein or any building or part of any building thereon (whether by way of 
direct or indirect reservation, the grant of any right of first refusal, option or power of attorney, 
or any other method, arrangement or document of any description) or enter into any 
agreement so to do; 
(b) solicit or accept, whether directly or indirectly or through a solicitor, agent, contractor or 
trustee or through a company in which the Grantee or its nominee is directly or indirectly the 
owner of shares or which is the owner of shares in the Grantee or otherwise, any money, 
money’s worth or other valuable consideration of any description pursuant to any transaction, 
present or future, conditional or unconditional whereby the lot or any part thereof or any 
interest therein or any building or part of any building thereon is or may be sold, assigned, 
underlet or otherwise disposed of or affected, or entered into any agreement so to do; or 
(c) mortgage or charge the lot or any part thereof or any interest therein except for the purpose of 
the development thereof in accordance with these Conditions and then only by way of a 
building mortgage, it being agreed that for this purpose a building mortgage shall be one:  
(i) whereby the lot is mortgaged or charged to secure monies (and interest thereon) 
advanced or to be advanced to the Grantee for the purpose only of developing the lot 
in accordance with these Conditions and for the payment of legal and other 
professional fees in connection with such development and the mortgage (provided 
that such fees do not, in the aggregate, exceed 5% of the total amount secured by the 
mortgage), and for no other purpose; 
(ii) under which such advances (in the case of work done) are to be made to the Grantee 
only in amounts to be certified from time to time by the authorized person (appointed 
by the Grantee under the Building Ordinance for the development of the lot) as 
having been incurred by the Grantee for the development of the lot; and 
(iii) under which the mortgagee is obliged, upon receipt of a sum representing the total 
purchase price under an agreement for sale and purchase approved by the Director in 
respect of a share or interest in the lot, to release such share or interest from the 
mortgage. 
 
 
Appendix 2 
 
CHECKLIST FOR APPLICATION FOR CONSENT TO SELL 
UNCOMPLETED UNITS IN RESIDENTIAL DEVELOPMENTS  
(EXCLUDING PSPS, SANDWICH CLASS HOUSING SCHEME AND FLAT FOR SALE SCHEME)
 
(To be completed by the Applicant’s Solicitors) 
 
 
Notes : (1) In any case where any of Items (C) 1-5 (inclusive) relevant to the application are incomplete or not submitted, the 
application will be rejected. No priority number will be allocated to the case until the missing items are submitted.
 
 (2) In any case where all the submitted documents have been checked and the only outstanding matter is the submission of the 
approvals referred to in Items (C) 6-9, the application will be rejected unless the Applicant’s solicitors are able to produce 
the requisite approvals within 28 days of being so informed by LACO. 
 
 
    For Official
Use only 
   Checked Remarks
 
(A) 
 
GENERAL INFORMATION 
   
     
1. 
 
Lot No. (in English and Chinese)   _________________ 
____________________________________________ 
     
2. 
 
Address of the lot (in English and Chinese) 
_____________________________________________ 
_____________________________________________ 
     
 
     For Official
Use only 
    Checked Remarks
 3. Name  of Development (in English and Chinese)  
_____________________________________________ 
_____________________________________________ 
   
  
4. 
 
Name of Registered Owner (in English and Chinese) 
_____________________________________________ 
_____________________________________________ 
   
  
5. 
 
Address of Registered Owner   ____________________ 
_____________________________________________ 
_____________________________________________ 
   
 6. Name(s) of Registered Owner’s ultimate Holding  
Company or Companies (in English and Chinese) 
_____________________________________________ 
_____________________________________________ 
   
 7. Name of Applicant’s Solicitors (in English and Chinese) 
_____________________________________________ 
_____________________________________________ 
   
 8. Address of Applicant’s Solicitors  _________________ 
_____________________________________________ 
   
 
 
 
 
 
 
 
 
 
 
    For Official
Use only 
    Checked Remarks
     
9. 
 
Fax No. of Applicant’s Solicitors  __________________ 
  
10. 
 
The exact scope of the subject consent application (e.g.  
Phase I, Blocks 1-6)   ___________________________ 
_____________________________________________ 
   
  
11. 
 
Proposed location of Sales Office(s) (please provide  
location plan if available) :    ______________________ 
_____________________________________________ 
_____________________________________________ 
   
Has C of P. approved the 
location? 
 
 
  
12. 
 
Premises covered by the subject consent application (e.g.  
no. of residential units/carparking spaces)   
_____________________________________________ 
_____________________________________________ 
   
  
13. 
 
Consent Fee :   $                    paid       
(for LACO to complete) 
   
 
 
 
 
 
 
 
    For Official
Use only 
   Checked Remarks
 
(B) 
 
LEASE PARTICULARS
 
   
 1. Held under : Conditions of  _________ No. ___________ 
dated             /New Grant No. 
____________ dated 
/Exclusion Order dated 
___________________________________ 
 
   
  
2. 
 
Director of Lands’ consent required under SC No. ______/ 
Para. _______ of the Exclusion Order 
   
  
3. 
 
User : 
 
(a) 
 
(b) 
 
 
SC No. (s) ________________________ 
 
Brief description of user _____________ 
_________________________________ 
   
 
 
 
       For Official
Use Only 
      Checked Remarks
  
4. 
 
(a) 
 
(i) 
 
Building covenant expiry date being 
_________________________________    
as stated in SC No. ____________/ Para.  
_______of  the Exclusion Order 
   
    
(ii) 
 
 
If extended, copy of approval of BC 
extension showing current BC expiry date 
being                             19 
 is attached.                  
   
      
(b) 
 
(i) 
 
Any further extension of BC applied for? 
If yes, please specify the proposed 
extended BC expiry date : ____________ 
       
(ii) 
 
BC extension premium paid? Yes/No 
 
 
 
     For Official
Use Only 
    Checked Remarks
     5. (a) Approval to design, disposition and height (DDH) 
required under SC No. __________ 
      
(b) 
 
Approval of Master Plans required under SC 
No. __________________________________ 
      
(c) 
 
Approval of Landscaping Proposals required  
under SC No. __________________________ 
  
6. 
 
Any GIC facilities required to be provided within the 
development?  Yes/No 
If yes, brief description :  -
_________________________________________________  
_________________________________________________
_________________________________________  
   
  
7. 
 
(a) 
 
Approval of  DMC & MA required under SC   
No. ______?    Yes/No 
   
      
(b) 
 
If yes, draft DMC & MA and Checklist submitted? 
Yes/No 
      
 
 
 
 
 
       For Official
Use Only 
     Checked Remarks
     
8. 
 
(a) 
 
 
(b) 
 
Deposit/registration of approved car park layout 
plan required under SC No. ____________? 
Yes/No 
 
If yes, has the car park layout plan been deposited/ 
registered? Yes/No 
  
9. 
 
Other special requirements for consent under lease  
conditions, please specify: SC No(s). 
___________________________  
_________________________________________________
_________________________________________  
   
 
 
 
 
    For Official
Use Only 
    Encl. No. Checked Remarks
 
(C) 
 
DOCUMENTS SUBMITTED
    
      
1. 
 
Draft S/D (in duplicate) (         ) 
 
 
 
2. 
 
Draft ASP (in duplicate) 
 
    
(         ) 
      
3. 
 
The required AP’s Certificate (referred to in Clause (4) of 
S/D) dated _____________________________________ 
 
(         ) 
      
4. 
 
Satisfactory evidence of financial ability to complete the  
development (all required documents referred to in Items 
(F) 1-2) 
 
 
(         ) 
      
5. 
 
One set of Government Grant and Deed Register/Record  
of Owners/Computer printout certified by Land Registrar or a 
solicitor 
 
 
(         ) 
 
 
 
 
 
 
 
 
    For Official 
Use Only 
     Encl. No. Checked Remarks
      
6. 
 
DDH Approval (if required) dated ___________________     (       ) 
      
7. 
 
Approval of Master Layout Plans (if required) dated 
______________________________________________ 
    (       ) 
      
8. (a) 
 
Approval of Car Park Layout Plans (if required) dated  
_____________________________________________ 
 
 
    (       ) 
   (b) Evidence of deposit of Car Park Layout Plan (if required) 
______________________________________________ 
         
    (       ) 
  
 
 
 
9. 
 
Approval of Landscaping Proposals (if required) dated   
____________________________________________ 
    
 
    (       ) 
      
10. 
 
An AP/Surveyor’s Certificate (referred to in Clause (5) of 
S/D) dated _______________________ (where applicable) 
 
    (       ) 
      
11. 
 
Others (please specify) _________________________     (       ) 
 
 
 
 
    For Official
Use only 
   Checked Remarks
(D) DEVELOPMENT PROGRESS    
 1. Have the building plans of the development been approved 
by the Building Authority under Buildings Ordinance? 
Yes/No 
   
 2. Have foundation works been completed? Yes/No    
     3. Has consent to commence building works on the 
superstructure of the building(s) been issued by the Building 
Authority in Form BD 103 under the provisions of s.14 of the 
Buildings Ordinance?  Yes/No 
 4. The AP has certified vide his certificate referred to in Item 
(C)(3) above that - 
   
     
 
(a) Stage of development : 
_________________________  
____________________________________________ 
____________________________________________ 
     
 
 
(b) 
 
Total building cost $ ___________________________ 
     
 
 
(c) 
 
Expended building cost $ _______________________ 
 
 
 
 
 
   
     
 
 
 
 
 
  
For Official 
Use Only 
     Checked Remarks
     
 
 
(d) 
 
Outstanding building cost $ _____________________ 
  
 
 
(e) 
 
 
Expected date of compliance  : 
__________________ 
____________________________________________ 
   
 
 
 
 
 
 
5. 
 
Date of compliance inserted in Clause 4(1)(c) of  draft ASP 
should be the date referred to in Item (D)4(e) (this date not to 
exceed 3 months from the current BC expiry date referred to 
in Item (B) 4)  : ___________________________________ 
   
 
(E) 
 
STAKE CALCULATION 
 
   
             (Expended    
      construction cost)
               (Land cost ) $       +    $    
 100% X 
------------------------------------------------------------------------ 
   
               (Land cost) $        +    $    
 
 
                                      (Total construction 
              cost) 
 
   
 = Approx. _________________% (must exceed 30%)    
 
 
 
 
 
For Official 
Use Only 
     
     Checked Remarks
 
 
 
For Exclusion Order Cases 
 
   
                         (Tenants’        (Expended      
                        compersation)    construction costs) 
        (Land cost ) $  +  $           +  $                
   
 100% X 
------------------------------------------------------------------------ 
   
         (Land cost ) $  +  $           + $ 
                        (Tenants’ (Total  
 compersation) construction costs) 
   
     
 = Approx. _________________% (must exceed 30%) 
 
   
 
 
 
    For Official
Use only 
   Encl. No. Checked Remarks
      
(F) Finance     
  1. Building Mortgage (B/M)     
       
(a) 
 
Approval (if required) given on _____________            
       
(b) 
 
(i) 
 
Date of B/M ______________________ 
 
          
        
(ii) 
 
Registered by M/N _________________           
       
(c) 
 
Name of Mortgagee : ____________________           
       
(d) 
 
Total secured amount : ___________________           
       
(e) 
 
Partial Re-assignment provided in registered  
B/M : 
       
(i) 
 
Yes, see Clause ___________ on P. ____ 
             
         
 
 
 
For Official 
Use Only 
      
      Encl. No. Checked Remarks
   (ii) No, a Deed of Variation to provide for 
partial reassignment (see Clause _______ 
on P. ________________ of the draft  
D/V) is submitted for approval herewith. 
      (      )  
      
 
 
         
  
 
 
      
(f) 
 
Mortgagee Certificate dated __________________      (      ) 
       
(g) 
 
Amount drawn as certified by Mortgagee : 
$ _______________________________________ 
 
 
       
(h) 
 
Undrawn balance as at ________________ :  
$  ______________________________________ 
 
          
       
(i) 
 
(i) 
 
Undrawn balance sufficient to cover the  
outstanding building cost? 
Yes/No 
 
 
          
 
 
 
For Official 
Use Only 
      
      Encl. No. Checked Remarks
   (ii) If not, then it is proposed to finance the  
difference by ___________(specify  
Building Mortgage/ Bank Undertaking 
here) 
    
 
 
          
 
 
 
 
2. 
 
Bank Undertaking
    
       
(a) 
 
Form of Bank/DTC Undertaking produced in  
standard form?  Yes/No 
     (      ) 
          
       
(b) 
 
Name of licensed Bank/DTC : 
______________________________________ 
 
          
 
 
 
      For Official
Use Only 
     Checked Remarks
      
(c) 
 
Liability : $ __________________________ 
     
(d) 
 
(i) 
 
Is the amount sufficient to cover the  
outstanding building cost?  Yes/No 
 
 
 
       
(ii) 
 
If not, then it is proposed to finance the 
difference by _____________ (specify 
Building Mortgage/ Bank Undertaking 
here) 
  
3. 
 
Unsecured Loan 
(loan already expended on construction costs and not  
for financing outstanding construction costs) 
   
        
(a) 
 
Has unsecured loan been advanced to finance the 
construction costs? Yes/No 
   
 
 
 
For Official 
Use Only 
       
       Checked Remarks
        
(b) 
 
If 
yes, 
Names of Lenders/Financiers : 
____________________________ 
____________________________ 
 
 
     
(c) 
 
Have Lenders/Financiers agreed to join in as  
parties to the ASPs and confirmed, as required 
by Clause 31 of the ASP, that they will not call  
back any part of the loans until completion of  
development?  Yes/No 
 
(G) 
 
OTHER POINTS FOR ATTENTION
   
     
     
     
     
 
 Appendix 3 
 
Statutory Declaration 
 
 
 
 IN THE MATTER of (here insert the particulars of the 
property) 
 
 and 
 
 IN THE MATTER of the Oaths and Declarations Ordinance 
 
 I,    of    , solicitor, do hereby solemnly 
and sincerely declare as follows :- 
 
 (1)          I am a partner in the firm of               , 
solicitors, which has been instructed by    (“the Owner”) to act 
in connection with the sale of units now in the course of construction, 
on the above-mentioned property (“the Development”). 
 
 
 
 
* delete if inapplicable 
(2)          I make this Statutory Declaration on behalf of my firm 
for the purpose of obtaining consent to the sale of units in the 
Development (“the Consent”) under the provisions of the Conditions of 
*Sale*/Grant/Exchange/New Grant No. _______*/as modified by an 
Exclusion Order/a Modification Letter dated __.and registered in the 
Land Registry/ ............. New Territories Land Registry by Memorial 
No. .....................under which the above-mentioned property is held 
from the Government of the Hong Kong Special Administrative Region 
(“the Grant”). 
 
 
 
 
 
 
* delete if inapplicable 
 
 
 
 
(3)(a) In accordance with instructions received from the Owner my 
firm has drawn up the form of Sale and Purchase Agreement 
for the sale of units in the Development and it is now produced 
to me marked A-1 exhibited hereto.  I have personally 
examined the form produced to me and marked Exhibit A-1 
and declare that *[except insofar as any variations have been 
approved by the Legal Advisory and Conveyancing Office 
(“LACO”)] its contents in all respects accord with the standard 
form of Agreement for Sale and Purchase at Appendix IX to 
LACO Circular Memorandum No. 40. 
 
 
 
 
 
 
*delete if inapplicable 
(b) My firm has received instructions from the Owner to prepare 
the form of Deed of Mutual Covenant incorporating a 
Management Agreement (if any) for the sale of units in the 
Development.  I have personally examined the form thereof 
and produced to me marked Exhibit A-2, and I hereby declare 
that *[except insofar as any variations have been approved by 
LACO] its contents 
 
   (i) in all respects accord with :- 
 
 
  (a)  the guidelines set out in Land Office Circular 
Memorandum No.91 as amended by Legal 
Advisory and Conveyancing Office (“LACO”) 
Circular Memoranda Nos.4, 4A and 9, 
 
  (b)     all the conditions of the Grant; and 
 
  (ii)   are not in any respect contrary to any of the said 
guidelines [except as aforesaid] nor to any of the 
conditions of the Grant. 
 
  
 (4)         Mr   of Messrs  , the authorised 
person for the Development for the purposes of the Buildings 
Ordinance has issued his certificate - 
 
 (a) that the building plans of the Development have been approved 
by the Building Authority under the Buildings Ordinance; 
 
 (b) that the foundations of the proposed building(s) within the 
Development have been completed; 
 
 (c) that consent to commence building works on the superstructure 
of the building(s) has been issued by the Building Authority in 
Form BD103 under the provisions of section 14 of the 
Buildings Ordinance; 
 
 (d) that building works on the superstructure of the building(s) 
within the Development have commenced/will commence on 
the            day of   19 ; 
 
 (e) as to the total construction costs of the Development under the 
Memorandum of Agreement relating to the building contract 
covering the Development entered into between the Owner and 
____________________; 
 
 (f) as to the cost expended and what remains to be expended to 
complete the Development; 
 
 (g) as to the stage the work has reached at the date of the 
certificate; 
 
[phased developments] (h) that the conditions of the Grant can be complied with by 
the     day of                 19     ;[in relation to 
the Building(s) which are the subject of this Consent]; and 
 
 
 Amend as applicable to fit 
the actual method adopted 
referred to in (5) 
 
(i) as to the total gross floor area of the Common Areas (as 
hereinafter defined) and the total gross floor area of the 
Development. 
Amend as applicable to fit 
the actual method adopted 
referred to in (5), if 
applicable 
 
(j) as to the gross floor area of each of the units and the total gross 
floor area of all the units of the Development. 
 The certificate in question, a copy of the letter of approval of the 
building plans by the Building Authority, a copy of Consent in Form 
BD 103 and a copy of the said Memorandum of Agreement are now 
produced to me and marked A-3, A-4, A-5 and A-6 respectively and 
are exhibited hereto. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Delete as applicable 
 
 
 
 
Delete as applicable 
 
(5)     I hereby further declare that the Owner/authorised person/ 
surveyor has confirmed to me that the number of undivided shares to 
be allocated under the said Deed of Mutual Covenant incorporating a 
Management Agreement (if any) to the common areas and amenities as 
specified in Special Condition(s) No(s) _________ of the Grant (“the 
Common Areas”) shall bear the same proportion to the total number of 
undivided shares of the Development as the total gross floor area of the 
Common Areas bears to the total gross floor area of the Development 
as certified by the authorised person/surveyor named below and that 
the number of shares to be allocated to each unit of the Development 
for the purpose of determining the liability of the owner of each such 
unit in respect of the payment of the expenses and charges for the 
maintenance and management of the Development shall bear the same 
proportion to the total number  of   shares  so  allocated  to  all 
the units of  the Development as the [gross floor area]/ [value] of the 
respective unit bears to the total [gross floor area]/ [value] of all the 
units of the Development as certified by the architect/authorised 
person/surveyor named below.  [A copy of the certificate issued by 
Mr                   of Messrs           , the authorised 
person of the Development as to the basis on which the undivided 
shares in the lot have been calculated and the gross floor area of each 
of the units and the total gross floor area of all the units of the 
Development is now produced to me and marked A-7 and exhibited 
hereto.]  [A copy of the certificate issued by Mr.            of 
Messrs           , a professional member of the Royal Institute of 
Chartered Surveyors, Hong Kong Branch/Hong Kong Institute of 
Surveyors as to the basis on which the undivided shares in the lot have 
been calculated and the value of each of the units and the total value of 
all the units of the Development adopted for this purpose has been 
produced to me and marked A-7 and exhibited hereto.] 
 
 
 Applicable where financing 
is by way of B/M. 
(  )     To finance the balance of the development costs, a building 
mortgage/a debenture dated  and registered in the Land Registry/
  New Territories Land Registry (“the Building Mortgage”) 
has been entered into between the Owner and   (“the 
Mortgagee”) to cover the full balance of the amount to be expended 
and my firm has received confirmation from the Mortgagee as to the 
amount remaining undrawn and a copy of the confirmation is now 
produced to me marked A-8 and exhibited hereto.  The Mortgagee 
has undertaken to inform my firm in the event of any of the facilities 
still remaining being cancelled for any reason other than drawings 
pursuant to the Building Mortgage or payment of the development cost 
from other sources. 
 
 (  )     In the event of the Mortgagee advising my firm of the 
cancellation of the facilities for any reason and unless my firm holds 
sufficient funds in the stakeholders’ account as provided in the Sale 
and Purchase Agreement marked Exhibit A-1 to finance the balance of 
the construction costs, my firm undertakes to inform the Director of 
Lands and recognizes that the Consent given in consequence of this 
Declaration will be deemed to have been cancelled insofar as the units 
unsold at that time are concerned and I have informed the Owner 
accordingly. 
 
Applicable where 
unsecured loans have been 
financed by third parties 
(  )     To finance the development cost, unsecured loans have been 
made and are to be made to the Owner by [name of Financier(s)] (“the 
Financier(s)”).  My firm has received confirmation in writing from 
the Financier(s) that he/they will not call back any loans made or to be 
made to the Owner until the Development has been completed and 
that, if necessary, the Financier(s) will provide all further finance to 
enable the Owner to complete the Development. 
 
 (  )     In the event of the Financier(s) advising my firm that he/they 
will not, or will not be able to, finance the construction of the 
Development for any reason by providing the balance of the 
construction costs, my firm undertakes to inform the Director of Lands 
and recognizes that the Consent given in consequence of this 
Declaration will be deemed to have been cancelled insofar as the units 
unsold at that time are concerned and I have informed the Owner 
accordingly. 
 
 
 Applicable where Bank 
Undertaking is submitted as 
evidence of financing 
(  )     [Name                 of               Bank] has 
undertaken with the Government of the Hong Kong Special 
Administrative Region that if the Owner shall be unable to finance the 
completion of the Development they will upon written request by the 
Director of Lands advance to the Owner an amount not exceeding HK$ 
or the amount of construction costs remaining to be expended to 
complete the Development as certified by the said authorised person 
(whichever shall be the lesser) to enable the Owner to complete the 
whole of the Development.  A copy of the Undertaking is now 
produced to me marked “A-  ” and exhibited hereto. 
 
 (  )     My firm further undertakes that all sums paid by purchasers 
of units in the Development will be held by my firm as stakeholders 
and will not be released save in accordance with provisions set out in 
the Sale and Purchase Agreement marked Exhibit A-1. 
 
 
 
 (  )     I further declare that my firm has received confirmation 
from the Owner that the sales brochure has been/will be made available 
to the prospective purchasers and in accordance with the Consent given 
in consequence of this Declaration will contain, inter alia, the 
information about the Development required under Paragraphs II 
11.3.1(a) and (b) in the Annex to LACO Circular Memorandum No. 40 
and the copies of the same have been/will be sent to the Consumer 
Council, the Secretary for Housing and the Estate Agents Authority. 
 
 (  )     In the event of my firm ceasing to act in respect of the 
Development and the sale of units therein, my firm undertakes to 
inform the Director of Lands and recognizes that the Consent given in 
consequence of this Declaration will be deemed to have been cancelled 
insofar as the units unsold at that time are concerned and I have 
informed the Owner accordingly. 
 
 
  (     )       My firm further undertakes that we will check the 
terms and contents of all signed preliminary agreements in respect of 
units which have been sold and for which we are instructed by the 
purchaser to prepare formal Agreements for Sale and Purchase and will 
satisfy itself that the terms of any preliminary agreement do not breach 
any conditions of the Consent of the Director of Lands for the sale of 
units in the Development.  My firm will not act for either party in the 
sale of any unit in respect of which the terms of the preliminary 
agreement are in breach of the Consent given and my firm will 
immediately notify the Director of Lands of any such breach with 
details of the units concerned.  I acknowledge that any breach of the 
Consent apparent on the face of the preliminary agreement will 
immediately act as a suspension of the Consent for the whole of the 
Development and that my him will immediately inform the vendor that 
no further sales of units in the Development shall take place until the 
Director of Lands has confirmed in writing that the Consent is 
reinstated in respect of the unsold units. 
 
 AND I MAKE this Statutory Declaration conscientiously believing the 
same to be true, by virtue of the Oaths and Declarations Ordinance. 
 
 
 
 
 
 
 
 
 DECLARED at         ) 
                                  ) 
                                  ) 
                                  ) 
 
 
 
 
  Before me, 
Notary Public/ Solicitor 
Hong Kong 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Appendix 4 
 
REPORT ON PROGRESS OF SALE (FOR THE MONTH OF   , YEAR  ) 
Name of Solicitor:   Name of Registered Owner:  
DD/Lot No.:  Name of Development:  
Date of Consent:    
Date of Estimated Completion (Cl. 4.1(C) in approved 
ASP): 
 Date of Application for Consent to Assign or Cert. of
Compliance: 
  
Total No. of Block in the Development:  (including Block No.         ) 
A Total No. of units in the Development:   
    
PRIVATE SALE  PARTICULARS    OF    PUBLIC    SALE 
No. of units sold 
by private sale & 
formal ASPs 
signed 
No. of 
ASPs 
cancelle
d in the 
month 
 Date(s) 
of 
Advert-i
sement 
calling 
for 
registrati
on 
Date(s) 
of Ballot 
Total no. of units advertised and 
offered for public sale by ballot on 
each occasion 
 Result of Public 
Sale by ballot on 
each occasion 
 No. of Units(unsold 
after ballot) offered 
for sale by direct 
offer** 
 No. of Units 
offered for sale 
without ballot as 
exempted 
 Details of Public Sale (including sale of units without ballot, by ballot and re-offered 
after ballot) 
             No. of Preliminary
ASPs signed 
 No. of Preliminary
ASPs cancelled 
 No. of formal ASPs 
signed 
No. of formal ASPs 
cancelled ### 
 b/f 
from 
item 
AA in 
last 
report 
current 
month 
    b/f from items 
BB & CC in last 
report 
current month  No. of 
units 
taken 
up** 
No. of 
units 
not 
taken 
up** 
 b/f from 
item EE
in last
report 
 
 
current 
month 
 b/f from
item GG 
in last
report 
 
 
current 
month 
 b/f from
item  
 
 
current 
month 
II in last
report 
b/f from
item  
 
 
current 
month 
JJ in last
report 
b/f from
item KK
in last
report 
 
 
 
current 
month 
b/f from
item LL
in last
report 
 
 
 
current 
month 
      esh                fr
unit** 
 old  
unit** 
fresh 
unit** 
old  
unit** 
   
 
 
 
 
                           
 
 
 
 
                           
 
 
 
 
                           
 
 
 
 
                           
 
Total 
                           
 
 
@( ) 
                    
@(    ) 
 
@(    ) 
 
@(    ) 
 
@(    ) 
 
@(    ) 
 
@(    ) 
 
@(    ) 
 
@(    ) 
 
  
 B C D  E F G H I J  K L  M N  O P  Q R S T U V W X 
                             
 @ Please insert in the bracket(s) the number of preliminary or 
formal 
ASPs which were executed by companies instead of natural persons 
and the number of such ASPs which were cancelled 
  
AA Total No. of units sold by private sale to date: ( B + C _ D )  (AA)  II Total No. of preliminary ASPs signed to date (public sale) ( Q + R )        @(     )  
(II) 
BB Total No. of fresh units** advertised and offered for sale 
by ballot to date: 
 
( G + I ) 
   
 (BB) 
 JJ Total No. of preliminary ASPs cancelled to date (public sale) ( S + T )        @(     )  
(JJ) 
     KK Total No. of formal ASPs signed to date (public sale) ( U + V )        @(     ) 
 (KK) 
CC Total No. of old units** re-advertised and re-offered for 
sale by ballot to date: 
 
( H + J ) 
  
 (CC) 
 LL Total No. of formal ASPs cancelled to date (public sale) ( W + X )        @(     ) 
 (LL) 
     M
M 
Total No. of units sold to date (private and public sale) ( AA + HH )                (MM) 
DD Total No. of units not advertised or offered for sale
(whether by ballot or exempted from ballot) nor sold by 
private sale to date: 
  
( A _ AA _ BB _ 
GG ) 
  
 (DD) 
 NN Total No. of units unsold to date: ( A _ MM )                 
 (NN) 
         
EE Total No. of units offered for sale by direct offer** to date: ( M + N )       (EE) **Note 
(1): 
resh units_ = units not previously advertised nor offered for public sale   
FF Total No. of units re-offered for sale to date: ( CC + EE )  
 (FF) 
 ld units_ = units which have previously been advertised or offered for sale but not taken up** by 
purchaser after ballot 
 
GG Total No. of units offered for sale involving no ballot as 
exempted: 
( O + P )  
 (GG) 
 o. of units taken up_ = no. of units selected after ballot in a public sale and preliminary 
ASPs signed 
  
HH Total No. of units sold by public sale to date: ( U + V _ W _ X )  
 (HH) 
 irect offer_ = sale of units on a irst come, first served basis_ as provided in consent 
letter 
  
        
    Note (2): Where any units exempted from ballot are offered for sale by ballot, they should be 
reflected in E, F, G, H, I, J , K and L as appropriate instead of M, N, O or P. 
 
  
       
    ### Please attach reason for each case   
 
 
 
 
 
 
 
 
 
 
 
 Appendix 5 
 
Clause 26 on Release of Purchase Price in a standard ASP 
 
(1) Subject as hereinafter provided, any part of the purchase price paid by 
the Purchaser to Messrs. [            ] shall be held by them as 
stakeholders pending completion of the sale and purchase and shall be 
applied and released in the following manner only - 
   
 (a) first, towards payment of the Construction Cost to the Vendor 
from time to time in such amount or amounts as shall be certified 
by the Authorised Person as having been expended or having 
become payable on the construction of the Development; 
   
 (b) second, towards payment of funds drawn under the Building 
Mortgage (if any) for payment of the Construction Cost and 
interest thereon; 
   
 (c) third, in the event of Messrs. [               ] at any time 
holding as stakeholders a sufficient sum to cover the entire 
outstanding balance of Construction Cost as certified by the 
Authorised Person from time to time and other sums referred to in 
sub-clause (1)(b), towards payment of any other moneys secured 
by the Building Mortgage; 
   
  And 
   
 (d) fourth, in the event of Messrs. [            ] at any time 
holding as stakeholders a sufficient sum to cover the total of the 
sums referred to in sub-clause (1)(c), then Messrs. [           ] 
may release the excess amount to the Vendor. 
   
Provided Always that : - 
    
 (i) in respect of any payment under sub-clause (1)(a) Messrs. 
[      ] shall not at any time release to the Vendor any sum in 
excess of the amount certified by the Authorised Person as having 
been paid and/or become payable towards the Construction Cost at 
that time less the amount which the Vendor has drawn under the 
Building Mortgage for payment of Construction Cost; and 
   
 (ii) the Vendor shall not in any circumstances draw under the Building 
Mortgage any part of the Construction Cost already paid under 
sub-clause (1)(a); 
   
(2) All moneys received by Messrs. [          ] as stakeholders 
hereunder shall be placed in a client account bearing interest and subject 
to clearance (if the payment is made by cheque) the Vendor shall be 
entitled to all interest (if any) earned on such account. 
 
 
 Appendix 6 
 
UNDERTAKING 
 
To:  The Government of the Hong Kong Special Administrative Region and 
 The Director of Lands 
 
Re : (insert lot no & property affected) 
 
 IN CONSIDERATION of the Director of Lands granting his consent under Special 
Condition No.           of Conditions of Sale/Grant/Exchange No      
/New Grant No.             *as varied or modified by a Modification Letter dated the            
day of         and registered in the Land Registry/New Territories Land Registry by 
Memorial No.     (hereinafter called “the Grant”) under which the above lot is held from 
the Government of the Hong Kong Special Administrative Region to     
 (hereinafter called “the Owner”) to enter into Agreements for Sale and Purchase of 
undivided shares of and in the above lot, together with the right to the exclusive use and 
occupation of flats or units or car parking spaces in the development erected or to be erected 
on the above lot as more particularly described in the Agreements for Sale and Purchase prior 
to full compliance with the General and Special Conditions of the Grant, WE [name of bank] 
whose registered office is situate at 
HEREBY UNDERTAKE COVENANT AND CONFIRM that should the Owner for any 
reason be unable to provide the finance necessary to complete the construction of the 
development on the above lot in accordance with the terms and conditions of the Grant and 
the Agreements for Sale and Purchase, we shall pay such amounts to the Owner or to such 
other person or persons as you shall direct, in either case as will ensure completion of the 
development PROVIDED always that:- 
 
 (1) Our liability hereunder shall be limited to whichever is the lesser of (a) HK$ 
   certified by the Authorised Person (as defined in the Agreements for Sale 
and Purchase) by Architect’s Certificate dated the    day of   
 19    , as being the amount required to complete the development of the 
above lot in accordance with the terms and conditions of the Grant and (b) the 
amount at any time certified by the Authorised Person as the amount still 
required to complete the development of the above lot in accordance with such 
terms and conditions, as reduced by the total of the amounts from time to time 
remaining in the stakeholders’ accounts maintained by the Owner’s solicitors 
pursuant to the terms of the Agreements for Sale and Purchase. 
 
 (2) Our liability hereunder shall automatically cease and determine on whichever is 
the earlier of the following : (a) the           day of          19   [this 
date to be whichever is the later of (i) the date which is 12 months subsequent to 
the estimated completion date of the development, as certified by the Authorised 
Person at the time the Undertaking is given, and (ii) the date which is 12 months 
subsequent to the expiry of the building covenant date in the Grant], or (b) upon 
the issuance of a Certificate of Compliance by the Director of Lands to the effect 
that the Owner has complied with all its positive obligations under the terms and 
conditions of the Grant in relation to the said development, or (c) when the total 
amount in the said stakeholders’ accounts is sufficient to meet all construction 
costs as certified by the Authorised Person to be still required to complete the 
 
 said development in accordance with the terms and conditions of the Grant, or (d) 
when our liability hereunder, as ascertained in accordance with paragraph (1) 
above, has been reduced to zero. 
 
 For the purpose of determining from time to time our contingent liability hereunder 
we shall be entitled to rely upon certificates from solicitors maintaining the relevant 
stakeholders’ accounts certifying as to the aggregate amounts paid into or maintained in such 
accounts and upon certificates from the Authorised Person of the said development certifying 
as to the amount required to complete the said development of the above lot in accordance 
with the terms and conditions of the Grant. 
 
 We shall be entitled to require this Undertaking to be returned to us for cancellation 
when our liability hereunder has ceased and determined in accordance with paragraph (2) 
above.  
 
 IN WITNESS whereof we have caused our Common Seal to be hereunto affixed this        
day of           19    . 
 
SEALED with the Common Seal ) 
of [name of bank] ) 
and SIGNED by ) 
   ) 
whose signature(s) is/are ) 
verified by : - ) 
 
    
   Solicitor, 
   Hong Kong  
 
 I, [name of solicitor], hereby confirm that the above Undertaking has been duly 
executed in accordance with the Memorandum and Articles of Association of [name of the 
bank] duly authorized by a properly convened meeting and resolution of the bank. 
 
 
 
Solicitor 
HONG KONG SAR 
 
  
 Dated                      19        . 
 
 
 
 
[name of bank] 
 
TO 
 
THE GOVERNMENT OF THE HONG 
KONG SPECIAL ADMINISTRATIVE 
REGION and THE DIRECTOR OF LANDS 
______________________________________ 
 
UNDERTAKING 
______________________________________ 
 
 REGISTERED at the Land Registry/ 
________ New Territories Land Registry 
by Memorial No.            on 
  
 
 
 
 for Land Registrar 
 
 
 
 
 
 
   
 
 
